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Standard Practice for
Environmental Site Assessments: Phase | Environmental
Site Assessment Process 1

This standard is issued under the fixed designation E 1527; the number immediately following the designation indicates the year of
original adoption or, in the case of revision, the year of last revision. A number in parentheses indicates the year of last reapproval. A
superscript epsilonej indicates an editorial change since the last revision or reapproval.

1. Scope the attention of appropriate governmental agencies. Conditions
1.1 Purpose—The purpose of this practice, as well as determined to bele minimisare notrecognized environmental

Practice E 1528, is to define good commercial and customar§onditions _ . o
practice in the United States of America for conducting an 1.1.2 Two Related PracticesThis practice is closely re-
environmental site assessneat a parcel ofcommercial real lated to Practice E 1528. Both aemvironmental site assess-
estatewith respect to the range of contaminants within thementsfor commercial real estateSee 4.3. .
scope of Comprehensive Environmental Response, Compen-1.1.3 Petroleum  Products-Petroleum productsare in-
sation and Liability Act (CERCLA) angbetroleum products cluded W|th|n the scope of both practices bec.ause they are of
As such, this practice is intended to permitserto satisfy one ~ concern with respect to many parcelommercial real estate
of the requirements to qualify for thanocent landowner and current custom and usage is to include an inquiry into the
defens¢o CERCLA liability: that is, the practices that consti- Presence opetroleum productsvhen doing arenvironmental
tute “all appropriate inquiry into the previous ownership andSite assessmenf commercial real estatdnclusion ofpetro--
uses of the property consistent with good commercial of€Um productswithin the scope of this practice and Practice
customary practice” as defined in 42 USC § 9601(35)(B). (Se& 1528 is not based upon the applicability, if any, of CERCLA
Appendix X1 for an outline of CERCLA’s liability and defense t0 petroleum products(See Appendix X1 for discussion of
provisions.) An evaluation obusiness environmental risk Petroleum exclusioto CERCLA liability.) _
associated with a parcel of commercial real estate may neces-1-1.4 CERCLA Requirements Other Than Appropriate
sitate investigation beyond that identified in this practice (sednquiry—This practice does not address whether requirements
Sections 1.3 and 12). in addition toappropriate inquiryhave been met in order to
1.1.1 Recognized Environmental Conditientn defining a  qualify for CERCLA’s innocent landowner defenggor ex-
standard of good commercial and customary practice foRMPle, the duties specified in 42 USC § 9607(b)(3)(a) and (b)
conducting anenvironmental site assessmesfta parcel of ~and cited in Appendix X1). .
property, the goal of the processes established by this practice 1.1.5 Other Federal, State, and Local Environmental
is to identify recognized environmental conditioriEhe term  Laws—This practice does not address requirements of any
recognized environmental conditiomseans the presence or State or local laws or of any federal laws other than the
likely presence of anyhazardous substancesr petroleum @ppropriate inquiry provisions of CERCLATINocent land-
products on a property under conditions that indicate an ownerdefgnsé)sersarg cautioned thatfederal,statg, ar_1d local
existing release, a past release, or a material threat of a reled§¥s may impose environmental assessment obligations that
of any hazardous substancesr petroleum productsinto ~ are beyond the scope of this practidésersshould also be
structures on theropertyor into the ground, ground water, or aware that there are likely to be other legal obl|ga_t|ons with
surface water of theroperty The term includesiazardous regard tohazardous substances petroleum productsliscov-
substancer petroleum productseven under conditions in €red onpropertythat are not addressed in this practice and that
compliance with laws. The term is not intended to inclae ~May pose risks of civil and/or criminal sanctions for non-
minimisconditions that generally do not present a material riskcompliance. . . o
of harm to public health or the environment and that generally 1.1.6 Documentatioa-The scope of this practice includes

would not be the subject of an enforcement action if brought td€s€arch and reporting requirements that support the user's
ability to qualify for theinnocent landowner defensés such,
. sufficient documentation of all sources, records, and resources
This practice is under the jurisdiction of ASTM Committee E-50 on Environ- | i1 i ; P ; P P H
mental Assessment and is the direct responsibility of Subcommittee E50.02 oumlzed I.n Cor.]duﬁtmg t.he inquiry reqt:(wed by this practice must
Commercial Real Estate Transactions. e provided in the written report (refer to 7.1.8 and 11.2).
Current edition approved May 10, 2000. Published July 2000. Originally 1.2 Objectives—Objectives guiding the development of this
puglislf;zd fasl E 152;—9?_:- Last P;evious edit(ijm El527-97-d ired i ~_practice and Practice E 1528 are (1) to synthesize and put in
A efinitions, descriptions of terms, and acronyms are defined in SeCtI0n3writing gOOd CommerCiaI and Customary praCtice mviron_

Whenever terms defined in 3.2 or described in 3.3 are used in this practice, they are ! R
in italics. mental site assessmenfisr commercial real estate(2) to
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facilitate high quality, standardizezhvironmental site assess- 2. Referenced Documents

ments (3) to ensure that the standardagpropriate inquiryis 2.1 ASTM Standards:
practical and reasonable, and (4) to clarify an industry standard g 1528 Practice for Environmental Site Assessments:
for appropriate inquiryin an effort to guide legal interpretation Transaction Screen Procass

of CERCLA's innocent landowner defense

1.3 Considerations Beyond Scepdhe use of this practice 3- Terminology
is strictly limited to the scope set forth in this section. Section 3.1 This section provides definitions, descriptions of terms,
12 of this practice, identifies, for informational purposes,and a list of acronyms for many of the words used in this
certain environmental conditions (not an all-inclusive list) thatpractice and Practice E 1528. The terms are an integral part of
may exist on aproperty that are beyond the scope of this both practices and are critical to an understanding of the
practice but may warrant consideration by parties tcom-  practices and their use.
mercial real estatdransaction. The need to include an inves- 3.2 Definitions:
tigation of any such conditions in the environmental profes- 3.2.1 activity and use limitations-legal or physical restric-
sional’'s scope of services should be evaluated based upoﬂpns or limitations on the use of, or access to, a site or facility:
among other factors, the nature of the property and the reasof®) to reduce or eliminate potential exposure to hazardous
for performing the assessment (for example, a more compréubstances in the soil or ground water on the propertyZ)dn(
hensive evaluation dfusiness environmental risknd should ~Prevent activities that _couId interfere with the e_ffecuveness of
be agreed upon between theer and environmental profes- & résponse action, in order to ensure maintenance of a

sional as additional services beyond the scope of this practic€ondition of no significant risk to public health or the environ-
prior to initiation of theEnvironmental Site Assessmeb- _mer_1t. '_I'hese legal or physmal restrictions, Wh_'Ch may include
CEeSS. institutional and/or engineering controls, are intended to pre-

L . . . . vent adverse impacts to individuals or populations that may be
1.4 Organization of This Practice-This practice has sev- P Pop Y

. . ) .exposed to hazardous substances in the soil or ground water on
eral parts and two appendixes. Section 1 is the Scope. Sectigp),

: . . e property.
2 is Referenced Documents. Section 3, Terminology, has 35 5 comprehensive Environmental Response, Compensa-

definitions of terms not unique to this practice and description$ig, ang Liability Information System (CERCLiS)he list of
of terms unique to this practice and acronyms. Section 4 igjies compiled by EPA that EPA has investigated or is currently

Significance and Use of this practice. Section 5 describeégyyestigating for potential hazardous substance contamination
User’s Responsibilities. Sections 6-11 are the main body of thg,, possible inclusion on the National Priorities List.

and report preparation. Section 12 provides additional inforpther such building materials discarded in the construction of a
mation regarding non-scope considerations (see 1.3). Thguilding or other improvement to property.

appendixes are included for information and are not part of the 3.2.4 contaminated public welspublic wells used for
procedures prescribed in either this practice or Practice E 1528rinking water that have been designated by a government
Appendix X1 explains the liability and defense provisions ofentity as contaminated by toxic substances (for example,
CERCLA that will assist the user in understanding the user'shlorinated solvents), or as having water unsafe to drink
responsibilities under CERCLA, it also contains other impor-without treatment.

tant information regarding CERCLA and this practice. Appen- 3.2.5 CORRACTS list-list of hazardous waste treatment,
dix X2 provides a recommended table of contents and repostorage, or disposal facilities and other RCRIS facilities (due to
format for a Phase | Environmental Site Assessment Reporpast interim status or storage of hazardous waste beyond 90
Appendix X3 includes guidance to assist users in the preparatays) who have been notified by the U.S. Environmental
tion for, and selection of, aenvironmental professiondb  Protection Agency to undertake corrective action under RCRA.
conduct a PhaseEnvironmental Site Assessment 3.2.6 demolition debris—concrete, brick, asphalt, and other

1.5 Th|s Standard does not purport to address a” of theSUCh bUIldIng materials discarded in the demolition Of a
safety concerns, if any, associated with its use. It is théuilding or other improvement to property. _
responsibility of the user of this standard to establish appro- 3:2.7 drum—a container (typically, but not necessarily,
priate safety and health practices and determine the applicab©lding 55 gal (208 L) of liquid) that may be used to store

bility of regulatory limitations prior to use. hazardous substances petroleum products _
3.2.8 dry wells—underground areas where soil has been

1.6 This practice offers a set of instructions for performing .
L ) removed and replaced with pea gravel, coarse sand, or large
one or more specific operations and should be supplemented bXCkS. Dry wells are used for drainage, to control storm runoff

education, experience and professional judgment. Not aI{

aspects of this practice may be applicable in all circumstances . the collection of spilled liquids (intentional and non-
P P y PP intentional) and wastewater disposal (often illegal).

This ASTM standard practice does not necessarily represent 3.2.9 dwelling—structure or portion thereof used for resi-
the standard of care by which the adequacy of a giverbential habitation

professional service must be judged, nor should this document?)_z_10 engineering controls-physical modifications to a
be applied without consideration of a project’s unique aspects.

The word “standard” in the title means only that the document

has been approved through the ASTM consensus process. 2 Annual Book of ASTM Standardgol 11.04.
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site or facility (for example, capping, slurry walls, or point of including any waste the regulation of which under the Solid
use water treatment) to reduce or eliminate the potential fowaste Disposal Act (42 USC 8§ 69@4t seq) has been sus-
exposure to hazardous substances in the soil or ground watgended by Act of Congress). The Solid Waste Disposal Act of
on the property. 1980 amended RCRA. RCRA defines a hazardous waste, in 42
3.2.11 environmental liea-a charge, security, or encum- USC 8 6903, as: “a solid waste, or combination of solid wastes,
brance upon title to propertyto secure the payment of a cost, which because of its quantity, concentration, or physical,
damage, debt, obligation, or duty arising out of respons€hemical, or infectious characteristics may—(A) cause, or
actions, cleanup, or other remediatiorhaizardous substances significantly contribute to an increase in mortality or an
or petroleum productaupon aproperty, including (but not increase in serious irreversible, or incapacitating reversible,
limited to) liens imposed pursuant to CERCLA 42 USC illness; or (B) pose a substantial present or potential hazard to
§ 9607(1) and similar state or local laws. human health or the environment when improperly treated,

3.2.12 ERNS list—EPA’s emergency response notification Storéd, transported, or disposed of, or otherwise managed.”
system list of reported CERCLA hazardous substance releases3-2.17 institutional controls—a legal or administrative re-
or spills in quantities greater than the reportable quantity, astriction (for example, deed restriction, restrictive zoning) on
maintained at the National Response Center. Notificatiofhe use of, or access to, a site or facility to reduce or eliminate
requirements for such releases or spills are codified in 40 CFRotential exposure to hazardous substances in the soil or
Parts 302 and 355. ground water on the property.

3.2.13 Federal Register, (FR)-publication of the United  3.2.18landfill—a place, location, tract of land, area, or
States government published daily (except for federal holidayBremises used for the disposal of solid wastes as defined by
and weekends) containing all proposed and final regulationgt@te solid waste regulations. The term is synonymous with the
and some other activities of the federal government. Whefermsolid waste disposal sitend is also known as a garbage
regulations become final, they are included in the Code oflUmp, trash dump, or similar term.

Federal Regulations (CFR), as well as published in the Federal 3.2.19 local street directories-directories published by
Register. private (or sometimes government) sources that show owner-

3.2.14 fire insurance maps-maps produced for private fire SNiP, occupancy, and/or use of sites by reference to street
insurance map companies that indicate uses of properties _ggdresses. Often local street dlrectones_ are gyanable_at Ilprar-
specified dates and that encompass the property. These mdp$ pf .Iocal governments, cglleges or universities, or historical
are often available at local libraries, historical societies, privat€0Cieties. See 7.3.4.6 of this practice. _
resellers, or from the map companies who produced them. See3-2.20 material safety data sheet (MSDSjritten or
Question 23 of the transaction screen process in Practiddinted material concerning a hazardous substance which is
E 1528 and 7.3.4.2 of this practice. prepared by chemical manufacturers, importers, and employers

3.2.15 hazardous substaneeA substance defined as a haz- fqr hgzardous chemicals pursuant to OSHA’s Hazard Commu-
ardous substance pursuant to CERCLA 42 USC§ 9601(14), ducation Standard, 29 CFR 1910.1200. , _
interpreted by EPA regulations and the courts:* (A) any 3.2.21 National Contingency PIa_n (NCP}t.he National Oil
substance designated pursuant to section 1321(b)(2)(A) of Titi@hd Hazardous Substances Pollution Contingency Plan, found
33, (B) any element, compound, mixture, solution, or sub-2t40 CFR § 300, that is the EPA’s blueprint on how hazardous
stance designated pursuant to section 9602 of this title, (C) ar§Hbstances are to be cleaned up pursuant to CERCLA.
hazardous waste having the characteristics identified under or 3.2.22 National Priorities List (NPLy—list compiled by
listed pursuant to section 3001 of the Solid Waste Disposal AcEPA pursuant to CERCLA 42 USC § 9605(a)(8)(B) of prop-
(42 USC § 6921) (but not including any waste the regulation ofrties with the highest priority for cleanup pursuant to EPA’s
which under the Solid Waste Disposal Act (42 USC§ 6801 Hazard Ranking System. See 40 CFR Part 300.
seq) has been suspended by Act of Congress), (D) any toxic 3.2.23 occupants-those tenants, subtenants, or other per-
pollutant listed under section 1317(a) of Title 33, (E) anySons or entities using tharopertyor a portion of theproperty.
hazardous air pollutant listed under section 112 of the Clean 3.2.24 owner—generally the fee owner of record of the
Air Act (42 USC § 7412), and (F) any imminently hazardous property.
chemical substance or mixture with respect to which the 3.2.25 petroleum exclusioa-The exclusion from CERCLA
Administrator (of EPA) has taken action pursuant to sectiorliability provided in 42 USC & 9601(14), as interpreted by the
2606 of Title 15. The term does not include petroleum,courts and EPA: “The term (hazardous substance) does not
including crude oil or any fraction thereof which is not include petroleum, including crude oil or any fraction thereof
otherwise specifically listed or designated as a hazardoushich is not otherwise specifically listed or designated as a
substance under subparagraphs (A) through (F) of this par&azardous substance under subparagraphs (A) through (F) of
graph, and the term does not include natural gas, natural galsis paragraph, and the term does not include natural gas,
liquids, liquefied natural gas, or synthetic gas usable for fuehatural gas liquids, liquefied natural gas, or synthetic gas
(or mixtures of natural gas and such synthetic gas).” (Se@sable for fuel (or mixtures of natural gas and such synthetic
Appendix X1.) gas).”

3.2.16 hazardous waste-any hazardous waste having the 3.2.26 petroleum products-those substances included
characteristics identified under or listed pursuant to sectiomwithin the meaning of thpetroleum exclusioto CERCLA, 42
3001 of the Solid Waste Disposal Act (42 USC § 6921) (but notUSC § 9601(14), as interpreted by the courts and EPA, that is:
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petroleum, including crude oil or any fraction thereof which is operators of facilities to notify their local emergency planning
not otherwise specifically listed or designated as a hazardouwmmmittee (as defined in EPCRA) and state emergency re-
substance under Subparagraphs (A) through (F) of 42 US6ponse commission (as defined in EPCRA) of any release
§ 9601(14), natural gas, natural gas liquids, liquefied naturabeyond the facility’s boundary of any reportable quantity of
gas, and synthetic gas usable for fuel (or mixtures of naturahny extremely hazardous substance. Often the local fire depart-
gas and such synthetic gas). (The word fraction refers to certaiment is the local emergency planning committee. Records of
distillates of crude oil, including gasoline, kerosene, diesel oilsuch notifications are “Records of Emergency Release Notifi-
jet fuels, and fuel oil, pursuant t&tandard Definitions of cations” (SARA § 304).

Petroleum Statistic$ 3.2.37 report—the written record of a transaction screen
3.2.27 Phase | Environmental Site Assessmerthe pro- process as required by Practice E 1528 or the written report
cess described in this practice. prepared by the environmental professional and constituting

3.2.28 pits, ponds, or lagoorsman-made or natural de- part of a “Phase | Environmental Site Assessment,” as required
pressions in a ground surface that are likely to hold liquids oty this practice.
sludge containingazardous substancespetroleum products 3.2.38 solid waste disposal sitea place, location, tract of
The likelihood of such liquids or sludge being present isjand, area, or premises used for the disposal of solid wastes as
determined by evidence of factors associated with the pitdefined by state solid waste regulations. The term is synony-
pond, or lagoon, including, but not limited to, discolored water,mous with the termandfill and is also known as a garbage
distressed vegetation, or the presence of an obvious wastewatimp, trash dump, or similar term.
discharge. 3.2.39 solvent—a chemical compound that is capable of
3.2.29 property—the real property that is the subject of the dissolving another substance and may itself beaaardous
environmental site assessmetesscribed in this practice. Real gypstanceused in a number of manufacturing/industrial pro-
property includes buildings and other fixtures and improvetesses including but not limited to the manufacture of paints
ments located on the property and affixed to the land. and coatings for industrial and household purposes, equipment
3.2.30 property tax files-the files kept for property tax clean-up, and surface degreasing in metal fabricating indus-
purposes by the local jurisdiction where the property is locategies.
and includes records of past ownership, appraisals, maps, 3 40 state registered USTsstate lists of underground

sketches, photos, or other information that is reasonablyiorage tanks required to be registered under Subtitle I, Section
ascertainable and pertaining to the property. See 7.3.4.3. 9902 of RCRA.

3.2.31 RCRA generatorsthose persons or entities that 35 41 sump—a pit, cistern, cesspool, or similar receptacle
generate hazardous wastes, as defined and regulated by RCRMere liquids drain, collect, or are stored

3.2.32 RCRA generators listlist kept by EPA of those ) .2.42 TSD facility—treatment, storage, or disposal facility
persons or entities that generate hazardous wastes as defmtg eRCRA TSD facilities
and regulated by RCRA.

3.2.33 RCRA TSD facilities-those facilities on which treat-
ment, storage, and/or disposal of hazardous wastes takes plagkg
as defined and regulated by RCRA. ce

3.2.34 RCRA TSD facilities list-list kept by EPA of those
facilities on which treatment, storage, and/or disposal Ofsurface of the ground.

hazardous wastes takes place, as defined and regulated b '2'44.USGS 7.5 Minute Topographic M&Hhe map (if .
RCRA. any) available from or produced by the United States Geologi-

3.2.35 recorded land title records-records of fee owner- &l Survey, entitied "USGS 7.5 Minute Topographic Map,” and

ship, leases, land contracts, easements, liens, and other enc,ﬂquing the property. See 7'3'4'5'_ )

brances on or of the property recorded in the place where land 3-2-45 wastewaterwater that (1) is or has been used in an
title records are, by law or custom, recorded for the locafndustrial or manufacturing process) (conveys or has con-
jurisdiction in which theproperty is located. (Often such Veyed sewage, or §) is directly related to manufacturing,

records are kept by a municipal or county recorder or C|erk§\50cessing, or raw materials storage areas at an industrial plant.

3.2.43 underground storage tank (USHany tank, includ-
ing underground piping connected to the tank, that is or has
n used to contaitnazardous substancesr petroleum
productsand the volume of which is 10 % or more beneath the

Such records may be obtained from title companies or directlyVastewater does not include water originating on or passing
from the local government agency. Information about the titlethrough or adjacent to a site, such as stormwater flows, that has
to the property that is recorded in a U.S. district court or any?©t been used in industrial or manufacturing processes, has not
place other than where land title records are, by law or custonP€€n combined with sewage, or is not directly related to
recorded for the local jurisdiction in which the property is Manufacturing, processing, or raw materials storage areas at an

located, are not considered part of recorded land title recorgd?dustrial plant.
See 7.3.4.4. 3.2.46 zoning/land use recordsthose records of the local

3.2.36 records of emergency release notifications (SARA ggovernmentin which thpropertyis located indicating the uses

304)—Section 304 of EPCRA or Title Il of SARA requires Permitted by the local government in particular zones within its
jurisdiction. The records may consist of maps and/or written

records. They are often located in the planning department of

4 Standard Definitions of Petroleum Statistidsmerican Petroleum Institute, a mun|0|p_alllt.y or County' See 7"?"_4'8' .
Fourth Edition, 1988. 3.3 Definitions of Terms Specific to This Standard:



iy £ 1527

3.3.1 actual knowledge-the knowledge actually possessed to or possession of real property or receipt of a security interest
by an individual who is a real person, rather than an entityin real property, except that it does not include transfer of title
Actual knowledge is to be distinguished from constructiveto or possession of real property or the receipt of a security
knowledge that is knowledge imputed to an individual orinterest in real property with respect to an individual dwelling
entity. or building containing fewer than five dwelling units, nor does

3.3.2 adjoining properties—any real property or properties it include the purchase of a lot or lots to construct a dwelling
the border of which is contiguous or partially contiguous withfor occupancy by a purchaser, but a commercial real estate
that of the property, or that would be contiguous or partiallytransaction does include real property purchased or leased by
contiguous with that of the property but for a street, road, oersons or entities in the business of building or developing
other public thoroughfare separating them. dwelling units.

3.3.3 aerial photographs—photographs taken from an air- 3.3.10 due diligence-the process of inquiring into the
plane or helicopter (from a low enough altitude to allow environmental characteristics of a parcelo@immercial real
identification of development and activities) of areas encomestate or other conditions, usually in connection with a
passing the property. Aerial photographs are often availableommercial real estate transaction. The degree and kind of due
from government agencies or private collections unique to aliligence vary for different properties and differing purposes.
local area. See 7.3.4.1 of this practice. See Appendix X1.

3.3.4 appropriate inquiry—that inquiry constituting “all 3.3.11 environmental audi-the investigative process to
appropriate inquiry into the previous ownership and uses of thdetermine if the operations of an existing facility are in
property consistent with good commercial or customary praceompliance with applicable environmental laws and regula-
tice” as defined in CERCLA, 42 USC § 9601(35)(B), that will tions. This term should not be used to describe Practice E 1528
give a party to acommercial real estatgransaction the or this practice, although an environmental audit may include
innocent landowner defende CERCLA liability (42 USC8  anenvironmental site assessment if prior audits are avail-
9601(A) and (B) and § 9607(b)(3)), assuming compliance wittable, may be part of an environmental site assessment. See
other elements of the defense. See Appendix X1. Appendix X1.

3.3.5 approximate minimum search distarethe area for 3.3.12 environmental professionala person possessing
which records must be obtained and reviewed pursuant teufficient training and experience necessary to condugitea
Section 7 subject to the limitations provided in that sectionreconnaissancgenterviews and other activities in accordance
This may include areas outside tlpgoperty and shall be with this practice, and from the information generated by such
measured from the nearegtoperty boundary. This term is activities, having the ability to develop opinions and conclu-
used in lieu of radius to include irregularly shaped propertiessions regardingecognized environmental conditiofirs con-

3.3.6 building department recordsthose records of the nection with thepropertyin question. An individual’s status as
local government in which the property is located indicatingan environmental professional may be limited to the type of
permission of the local government to construct, alter, odssessment to be performed or to specific segments of the
demolish improvements on the property. Often building departassessment for which the professional is responsible. The
ment records are located in the building department of #&erson may be an independent contractor or an employee of the
municipality or county. See 7.3.4.7. user

3.3.7 business environmental riska risk which can have a  3.3.13 environmental site assessment (ESAt)e process
material environmental or environmentally-driven impact onby which a person or entity seeks to determine if a particular
the business associated with the current or planned use ofpgrcel of reaproperty (including improvements) is subject to
parcel of commercial real estate, not necessarily limited tdecognized environmental conditiors the option of the user,
those environmental issues required to be investigated in thi" environmental site assessment may include more inquiry
practice. Consideration dfusiness environmental risksues than that constitutingppropriate inquiryor, if the user is not
may involve addressing one or more non-scope considerationeépncerned about qualifying for th@nocent landowner de-
some of which are identified in Section 12. fense less inquiry than that constitutingppropriate inquiry

3.3.8 commercial real estate-any real property except a S€€ Appendix X1. An e_nvironmental site_ assessment i; both
dwelling or property with no more than four dwelling units different from and less rigorous than anvironmental audit
exclusively for residential use (except that a dwelling or 3.3.14fill dirt—dirt, soil, sand, or other earth, that is
property with no more than four dwelling units exclusively for obtained off-site, that is used to fill holes or depressions, create
residential use is included in this term when it has a commermounds, or otherwise artificially change the grade or elevation
cial function, as in the building of such dwellings for profit). of real property. It does not include material that is used in
This term includes but is not limited to undeveloped reallimited quantities for normal landscaping activities.
property and real property used for industrial, retail, office, 3.3.15 hazardous waste/contaminated siesites on which
agricultural, other commercial, medical, or educational pur-a release has occurred, or is suspected to have occurred, of any
poses; property used for residential purposes that has more thhazardous substanckazardous waster petroleum products
four residential dwelling units; and property with no more thanand that release or suspected release has been reported to a
four dwelling units for residential use when it has a commerciagovernment entity.
function, as in the building of such dwellings for profit. 3.3.16 historical recognized environmental conditien

3.3.9 commercial real estate transactiera transfer of title  environmental condition which in the past would have been
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considered aecognized environmental conditiobut which 3.3.24 obvious—that which is plain or evident; a condition
may or may not be considered racognized environmental or fact that could not be ignored or overlooked by a reasonable
conditioncurrently. The final decision rests with tleaviron-  observer whilevisually or physically observing the property
mental professionabnd will be influenced by the current  3.3.25 other historical sources-any source or sources other
impact of thehistorical recognized environmental condition  than those designated in 7.3.4.1 through 7.3.4.8 that are
the property. If a past release of any hazardous substances gredible to a reasonable person and that identify past uses of
petroleum products has occurred in connection with the propthe property. The term includes, but is not limited to: miscel-
erty and has been remediated, with such remediation acceptggheous maps, newspaper archives, and records in the files
by the responsible regulatory agency (for example, as eviand/or personal knowledge of theroperty ownerand/or
denced by the issuance of a no further action letter opccupantsSee 7.3.4.9.

equivalent), this condition shall be considered lstorical 3.3.26 physical setting sourcessources that provide infor-
ings section of the Phase Environmental Site Assessment yopographic characteristics ofpgoperty. See 7.2.3.

report. Theenvironmental professionahall provide an opin- 3 3 57 practically reviewable—information that is practi-

ion of the current impact on the property of thisstorical .4y reviewable means that the information is provided by the
recognized e”V!fOUmema' condmc_nn the opinion section Of. source in a manner and in a form that, upon examination, yields
t_he report. If fchlshlstoncal reco_gmzed e_nwronmental cqqd|- information relevant to theproperty without the need for
tion is dgtermlned to be aecogmzed enwro_nmental Cond.ItIOI’] extraordinary analysis of irrelevant data. The form of the
at the time the Phase Environmental Site ASSeSSMEBL  inormation shall be such that the user can review the records
_conducted, the condlthn shall be identified as such and listeg)), 5 |imited geographic area. Records that cannot be feasibly
in the conclusions section of the report. retrieved by reference to the location of tpeoperty or a
3.3.17innocent landowner defensehat defense to CER-  geographic area in which thproperty is located are not
CLA liability provided in 42 USC §9601(35) and generally practically reviewable Most databases of public
§9607(b)(3). One of the requirements to qualify for thisrecords argractically reviewabldf they can be obtained from
defense is that the party make “all appropriate inquiry into th&he source agency by the county, city, zip code, or other
previous ownership and uses of the property consistent W'ggeographic area of the facilities listed in the record system.
good commercial or customary practice.” There are additionakecords that are sorted, filed, organized, or maintained by the
requirements to qualify for this defense. See Appendix X1. source agency only chronologically are not generally practi-
3.3.18 interviews—those portions of this practice that are cally reviewable. Listings in publicly available records which
contained in Section 9 and 10 thereof and address questions@@ not have adequate address information to be located
be asked ofowners and occupantsof the property and  geographically are not generally considered practically review-
questions to be asked of local government officials. able. For large databases with numerous facility records (such
3.3.19 key site managerthe person identified by thmvner ~ as RCRA hazardous waste generators and registered under-
of a property as having good knowledge of the uses andground storage tanks), the records are praictically review-
physical characteristics of the property. See 9.5.1. ableunless they can be obtained from the source agency in the
3.3.20 local government agenciesthose agencies of mu- Smaller geographic area of zip codes. Even when information
nicipal or county government having jurisdiction over theis provided by zip code for some large databases, it is common
property. Municipal and county government agencies includefor an unmanageable number of sites to be identified within a
but are not limited to cities, parishes, townships, and similagiven zip code. In these cases, it is not necessary to review the
entities. impact of all of the sites that are likely to be listed in any given
3.3.21 LUST sites—state lists of leaking underground stor- ZIP code because that information would not jctically
age tank sites. Section 9003 (h) of Subtitle | of RCRA givesreviewable In other words, when so much data is generated
EPA and states, under cooperative agreements with EPAhat it cannot be feasibly reviewed for its impact on the
authority to clean up releases from UST systems or requir'OPerty, it is not practically reviewable
owners and operators to do so. 3.3.28 preparer—the person preparing théransaction

3.3.22 major occupants-those tenants, subtenants, or otherSCreen guestionnairgursuant to Practice E 1528, who may be
persons or entities each of which uses at least 40 % of th@ither the user or the person to whom the user has delegated the

leasable area of thproperty or any anchor tenant when the Preparation of theransaction screen questionnaire
propertyis a shopping center. 3.3.29 publicly available—information that is publicly
3.3.23 material threat—a physically observable or obvious available means that the source of the information allows
threat which is reasonably likely to lead to a release that, in th8ccess to the information by anyone upon request.
opinion of theenvironmental professionais threatening and  3.3.30 reasonably ascertainabiefor purposes of both this
might result in impact to public health or the environment. Anpractice and Practice E 1528, information that i} gublicly
example might include an aboveground storage tank thaavailablg (2) obtainable from its source within reasonable time
contains a hazardous substance and which shows evidenceasfd cost constraints, an8)(practically reviewable
damage. The damage would represent a material threat if it is 3.3.31 recognized environmental conditierghe presence
deemed serious enough that it may cause or contribute to tarde likely presence of anjazardous substances petroleum
integrity failure with a release of contents to the environmentproducts on a property under conditions that indicate an
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existing release, a past release, or a material threat of a releaSempensation and Liability Act of 1980 (as amended, 42 USC

of any hazardous substancesr petroleum productsinto

structures on theropertyor into the ground, ground water, or

surface water of theroperty The term includeshazardous

§ 9601et seq).

3.4.2 CERCLIS—Comprehensive Environmental Response,

Compensation and Liability Information System (maintained

substanceor petroleum productseven under conditions in by EPA).

compliance with laws. The term is not intended to inclulde

3.4.3 CFR—Code of Federal Regulations.

minimisconditions that generally do not present a material risk 3.4.4 CORRACTSfacilities subject to Corrective Action
of harm to public health or the environment and that generallyjunder RCRA.

would not be the subject of an enforcement action if broughtto 3.4.5 EPA—United States Environmental

Protection

the attention of appropriate governmental agencies. Conditionsgency.

determined to bele minimisare notrecognized environmental
conditions.

3.4.6 EPCRA—Emergency Planning and Community Right

to Know Act ((also known as SARA Title 111), 42 USC § 11001

3.3.32 records review—that part that is contained in Section et seg). o
7 of this practice addresses which records shall or may be 3.4.7 ERNS—emergency response notification system.

reviewed.

3.4.8 ESA—environmental site assessment (different than

3.3.33 site reconnaissaneethat part that is contained in anenvironmental auditsee 3.3.13). _
Section 8 of this practice and addresses what should be done in3-4-9 FOIA—U.S. Freedom of Information Act (5 USC 552
connection with thsite visit The site reconnaissance includes, €t S€d).

but is not limited to, thesite visitdone in connection with such
a Phase | Environmental Site Assessment.

3.3.34 site visit—the visit to the property during which
observations are made constituting thiée reconnaissance
section of this practice and tlsée visitrequirement of Practice
E 1528.

3.3.35 standard environmental record sourees those
records specified in 7.2.1.1.

3.3.36 standard historical sourcesthose sources of infor-

3.4.10 FR—Federal Register.

3.4.11 LUST—leaking underground storage tank.

3.4.12 MSDS—material safety data sheet.

3.4.13 NCP—National Contingency Plan.

3.4.14 NFRAR—former CERCLIS sites where no further

remedial action is planned under CERCLA.

3.4.15 NPDES—national pollutant discharge elimination

system.

3.4.16 NPL—national priorities list.
3.4.17 PCBs—polychlorinated biphenyls.

mation about the history of uses of property specified in 7.3.4. 5 4 1g PRP—potentially responsible party (pursuant to
3.3.37 standard physical setting soureea current USGS  CERCLA 42 USC § 9607(a)).

7.5 minute topographic map (if any) showing the area on which 3 4,19 RCRA—Resource Conservation and Recovery Act

the property is located. See 7.2.3.

3.3.38 standard practice(s)}-the activities set forth in either
and both this practice and Practice E 1528.

3.3.39 standard sources-sources of environmental, physi-

(as amended, 42 USC§ 69@1 seq).

3.4.20 SARA—Superfund Amendments and Reauthoriza-

tion Act of 1986 (amendment to CERCLA).

3.4.21 TSDF—hazardous waste treatment, storage or dis-

cal setting, or historical records specified in Section 7 of thigposal facility.

practice.

3.3.40 transaction screen procesghe process described in

Practice E 1528.

3.4.22 USC—United States Code.
3.4.23 USGS—United States Geological Survey.
3.4.24 UST—underground storage tank.

3.3.41 transaction screen questionnairehe questionnaire 4 Significance and Use
provided in Section 6 of Practice E 1528.

3.3.42 user—the party seeking to use Practices E 1527 or,
E 1528 to perform arenvironmental site assessmeoft the
property. A user may include, without limitation, a purchaser of
property, a potential tenant of property, awnerof property,

4.1 Uses—This practice is intended for use on a voluntary
asis by parties who wish to assess the environmental condi-
tion of commercial real estatéWhile use of this practice is
intended to constituteappropriate inquiry for purposes of
CERCLA’sinnocent landowner defenggis not intended that
a lender, gr a property ma”agef- ) i its use be limited to that purpose. This practice is intended

/3.3.43visually and/or physically observeeduring asite  primarily as an approach to conducting an inquiry designed to
visit pursuant to Practice E 1528, or pursuant to this pracUce,demify recognized environmental conditionis connection
this term means observations made by vision while \_/valkingNith a property, and environmental site assessmetitat are
through a property and the structures located on it and poth more and less comprehensive than this practice (includ-
observations made by the sense of smell, particularly observ%g, in some instances, renvironmental site assessmemay
tions of noxious or foul odors. The term “walking through” is pe appropriate in some circumstances. Further, no implication
not meant to imply thatc_ilsal_al_ed persons who cannot physicallys intended that a person must use this practice in order to be
walk may not conduct aite visit they may do so by the means jeemed to have conducted inquiry in a commercially prudent
at their disposal for moving through theroperty and the o reasonable manner in any particular transaction. Neverthe-
structures located on it. less, this practice is intended to reflect a commercially prudent

3.4 Acronyms: and reasonable inquiry.
3.4.1 CERCLA—Comprehensive Environmental Response, 4.2 Clarifications on Use
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4.2.1 Use Not Limited to CERCLAThis practice and eliminate the role of judgment and the value and need for
Practice E 1528 are designed to assistuberin developing experience in the party performing the inquiry. The profes-
information about the environmental condition ofpeoperty  sional judgment of arenvironmental professionas, conse-
and as such has utility for a wide range of persons, includingjuently, vital to the performance of appropriate inquiry at the
those who may have no actual or potential CERCLA liability Phase | Environmental Site Assessment level.
and/or may not be seeking tirenocent landowner defense 4.4 Additional Services-As set forth in 11.9, additional

4.2.2 Residential Tenants/Purchasers and OtheMo im-  services may be contracted for between theer and the
plication is intended that it is currently customary practice forenvironmental professionaBuch additional services may in-
residential tenants of multifamily residential buildings, tenantsclude business environmental rigksues not included within

of single-family homes or other residential real estate, othe scope of this practice, examples of which are identified in
purchasers of dwellings for one’s own residential use, t012.1.4 under Non-Scope Considerations.

conduct anenvironmental site assessmémtconnection with 4.5 Principles—The following principles are an integral
these transactions. Thus, these transactions are not included 'Hrt' of both practices and are intended to be referred to in

the term commercial real estate transactions, and it is n Tesolving any ambiguity or exercising such discretion as is

inte_nded to imply that such persons are_oblig_ated to conduct &kcorded theiseror environmental profession@t performing
environmental site assessmémtconnection with these trans- oo c i site assessmentin judging whether aiser

actions for purposes appropriate inquiryor for any other or environmental professiondlas conducte@ppropriate in-

purpose. In addition, no implication is intended that it is Lirv or has otherwise conducted an adequerigironmental
currently customary practice foenvironmental site assess- gite);ssessment q

mentsto be conducted in other unenumerated instances (in- . . _ _
4.5.1 Uncertainty Not Eliminated-No environmental site

cluding but not limited to many commercial leasing transac- - . !
tions, many acquisitions of easements, and many loaASsessmentan wholly eliminate uncertainty regarding the

transactions in which the lender has multiple remedies). On thBotential forrecognized environmental conditioirs connec-
other hand, anyone who elects to do @mvironmental site tion with aproperty. Performance of this practice or E 1528 is
assessmertf any property or portion of a property may, in intended to reduce, but not eliminate, uncertainty regarding the

such person’s judgment, use either this practice or Practicgotential forrecognized environmental conditioits connec-
E 1528. tion with a property, and both practices recognize reasonable

4.2.3 Site-Specifie- This practice is site-specific in that it limits of time and co_st. S
relates to assessment of environmental conditions on a specific4-5-2 Not Exhaustive-Appropriate inquirydoes not mean
parcel ofcommercial real estateConsequently, this practice an ex.hausnve assessment O_f a Clﬁar_perty There.|s a point
does not address many additional issues raised in transactiofsWhich the cost of information obtained or the time required
such as purchases of business entities, or interests therein, ortgfgather it outweighs the usefulness of the information and, in
their assets, that may well involve environmental liabilitiesfact, may be a material detriment to the orderly completion of
pertaining to properties previously owned or operated or otheffansactions. One of the purposes of this practice is to identify
off-site environmental liabilities. a balance between the competing goals of limiting the costs

4.3 Two Related PracticesThis practice sets forth one and time demands inherent in performingesavironmental site
procedure for arenvironmental site assessmeéatown as a assessmerdnd the reduction of uncertainty about unknown

“Phase | Environmental Site Assessment” or a “Phase | ESA€0Nditions resulting from additional information.

or simply a “Phase 1.” This practice is a companion to Practice 4.5.3 Level of Inquiry Is Variable-Not everypropertywill

E 1528. These practices are each intended to meet the standa¥arrant the same level of assessment. Consistent with good
of appropriate inquirynecessary to qualify for theanocent ~commercial or customary practice, the appropriate level of
landowner defenselt is essential to consider that these environmental site assessmenmtl be guided by the type of
practices, taken together, provide for two alternative practicefropertysubject to assessment, the expertise and risk tolerance

of appropriate inquiry of theuser, and the information developed in the course of the
4.3.1 Election to Commence with Either Practiedhe  'NQuliry. _ _
user may commence inquiry to identifyecognized environ-  4.5.4 Comparison With Subsequent Inquisyt should not

mental conditionén connection with aropertyby performing ~ be concluded or assumed that an inquiry wasapgropriate
either thetransaction screen proceser the Phase | Environ- inquiry merely because the inquiry did not identigcognized
mental Site Assessment given in this practice. environmental conditions connection with groperty. Envi-
4.3.2 Who May Conduet The transaction screen process fonmental site assessmentaust be evaluated based on the
may be conducted either by thser (including an agent or r€asonableness of judgments made at the time and under the
employee of the user) or wholly or partially by anvironmen- ~ circumstances in which they were made. Subseqermitron-
tal professional The transaction screen procesdoes not mental site assessmergblould not be considered valid stan-
require the judgment of aenvironmental professionaivhen- ~ dards to judge the appropriateness of any prior assessment
ever a Phase | Environmental Site Assessment is conducted,d@sed on hindsight, new information, use of developing tech-
must be performed by asnvironmental professionab the  nology or analytical techniques, or other factors.
extent specified in 6.5.1. Further, at the Phase | Environmental 4.6 Continued  Viability of Environmental Site
Site Assessment level, no practical standard can be designedAssessmentAn environmental site assessmemieeting or
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exceeding either Practice E 1528 or this practice and comenvironmental site assessmeatsd those who would like to
pleted less than 180 days previously is presumed to be validise such prioenvironmental site assessmeate beyond the
An environmental site assessmemteting or exceeding either scope of this practice.
practice and completed more than 180 days previously may be 4.8 Rules of EngagementThe contractual and legal obli-
used to the extent allowed by 4.7-4.7.5. gations between asnvironmental professionahd auser(and

4.7 Prior Assessment UsageBoth Practice E 1528 and this other parties, if any) are outside the scope of this practice. No
practice recognize thagnvironmental site assessmeiptsr- specific legal relationship between teavironmental profes-
formed in accordance with these practices will include infor-sional and the user is necessary for theer to meet the
mation that subsequenisers may want to use to avoid requirements of this practice.
undertaking duplicative assessment procedures. Therefore, the . .¢ Responsibilities
practices describe procedures to be followed to assist users in ) o ]
determining the appropriateness of using informatioerini- 5.1 Scope-The purpose of this section is to describe tasks
ronmental site assessmemsrformed previously. The system that will helpllde_ntn‘y the possmnlty ofrecognized environ-
of prior assessment usage is based on the following principlég€ntal conditionsn connection with theproperty. These tasks

that should be adhered to in addition to the specific procedure®® Not require the technical expertise of environmental
set forth elsewhere in these practices: professionaknd are generally not performed egvironmental

professionalperforming a Phase | Environmental Site Assess-
ment. They may be performed by theer
5.2 Checking Title Records for Environmental Liens or

4.7.1 Use of Prior Informatior—Subject to 4.7.4usersand
environmental professionalsnay use information in prior

environmental site assessmeptevided such information was = NSO .
D Astivity and Land Use LimitatiorsReasonably ascertainable

generated as a result of procedures that meet or exceed t .
requirements of this practice or Practice E 1528 and then onl cor_ded 'af‘d title reco_rd$see 7'.3'.4'4) should be_ ch_eck_ed to
dentify environmental liengr activity and use limitationsif

i hat th ifi forth in th i- i
g[(e)vgcrisgtiieagﬁee;gf cific procedures set forth in the approprlany! that are currently recorded against tm®perty. Any

. . environmental liensr activity and use limitationso identified

4.7.2 Prior Assessment Meets or ExceedSubject 10 4.7.4, shall be reported to thenvironmental professionabnducting
. a Phase | Environmental Site Assessment. This practice does
Thot impose on thenvironmental professionghe responsibil-
ity to check for recorde&nvironmental lienr activity and
use limitations Rather theusershould check or engage a title

ompany or title professional to chec&asonably ascertain-
able recorded land title record$or environmental liensor
activity and use limitationscurrently recorded against the
property.

5.2.1 Reasonably AscertainableEnvironmental liensor

these practices, if, in the reasonable judgment ofuibe: the
prior environmental site assessmemieets or exceeds the
requirements of Practice E 1528 or this practice and th
conditions at theproperty likely to affect recognized environ-
mental conditionsin connection with theproperty are not
likely to have changed materially since the promwironmental
site assessmenmtas conducted. In making this judgment, the

user .S'.houm consider the type .qiroperty assessed and the activity and use limitationthat are unrecorded or are recorded

conditions in the area _surr_oundmg theoperty, ] ] any place other thamecorded land title recordsare not
4.7.3 Current InvestigatioR-Except as provided in 4.7.2 gnsidered to be irrecorded land title recordsthat are

and 4.7.2 of Practice E 1528 prienvironmental site assess- yeasonably ascertainabl®ecorded land title recordseed not

mentsshould not be used without current investigation ofye checked if they otherwise do not meet the definition of the

conditions likely to affectecognized environmental conditions {arm reasonably ascertainahle

in connection with theproperty that may have changed g3 Specialized Knowledge or Experience of the Ustr

materially since the prioenvironmental site assessmavds  the yseris aware of any specialized knowledge or experience
conducted. At a minimum, for a Phase | Environmental Sitghat s material torecognized environmental conditioris

Assessment consistent with this practice, a sé@/reconnais-  connection with theproperty it is the user's responsibility to
sance interviews, and an update of thecords reviewshould  communicate any information based on such specialized

be performed. knowledge or experience to thenvironmental professional

4.7.4 Actual Knowledge Exceptienlf the useror environ-  The usershould do so before thenvironmental professional
mental professional(sgonducting anenvironmental site as- does thesite reconnaissance

sessmerttasactual knowledgéhat the information being used 5.4 Reason for Significantly Lower Purchase Prieth a
from a priorenvironmental site assessménhot accurate or if  transaction involving the purchase of a parcelcommercial
it is obvious based on other information obtained by means ofreal estate if a user hasactual knowledgehat the purchase
the environmental site assessmemt known to the person price of theproperty is significantly less than the purchase
conducting theenvironmental site assessmetitat the infor-  price of comparable properties, theershould try to identify
mation being used is not accurate, such information from @n explanation for the lower price and to make a written record
prior environmental site assessmendy not be used. of such explanation. Among the factors to consider will be the
4.7.5 Contractual Issues Regarding Prior Assessmentinformation that becomes known to theser pursuant to the
Usage—The contractual and legal obligations between priorPhase | Environmental Site Assessment.
and subsequentisers of environmental site assessmerats 5.5 Other—Either theuser shall make known to thenvi-
between environmental professionalstho conducted prior ronmental professionghe reason why thaserwants to have
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the Phase Environmental Site Assessmeetformed or, if the  writing of the report, are all portions of a Phase | Environmen-
userdoes not identify the purpose of the Pha&mVironmental tal Site Assessment that shall be performed bgmvironmen-
Site Assessmerthe environmental professionahall assume tal professionalor environmental professional$f more than
the purpose is to qualify for the innocent landowner defense tone environmental professional is involved in these tasks, they
CERCLA liability and state this in the report. In addition to shall coordinate their efforts.
satisfying one of the requirements to qualify for the innocent 6.5.2 Environmental Professional Supervisien
landowner defense to CERCLA liability, another reason forinformation for therecords reviewneeded for completion of a
performing a Phase Environmental Site Assessmantght Phase | Environmental Site Assessment may be provided by a
include the need to understand potential environmental condirumber of parties including government agencies, third-party
tions that could materially impact the operation of the businessendors, thaiser, and present and pastvnersandoccupants
associated with the parcel obmmercial real estatéTheuser  of the property, provided that the information is obtained by or
and theenvironmental professionahay also need to modify under the supervision of aenvironmental professionalr is
the scope of services performed under this practice for speciabtained by a third-party vendor specializing in retrieval of the
circumstances, including, but not limited to, operating indus-information specified in Section 7. Prior assessments may also
trial facilities or large tracts of land (large areas or corridors).contain information that will be appropriate for usage in a
. . currentenvironmental site assessmenbvided the prior usage
6. Phase | Environmental Site Assessment procedures set forth in Sections 7, 8, and 9 are followed. The
6.1 Objective—The purpose of this Phase | Environmental environmental professional(garticipating in thesite recon-
Site Assessment is to identify, to the extent feasible pursuant teaissanceand responsible for the report shall review all of the
the processes prescribed herein, recognized environmeni@formation provided.
conditions in connection with the property. (See 1.1.1.) 6.5.2.1 Reliance—An environmental professional is not re-
6.2 Four Components- A Phase | Environmental Site quired to verify independently the information provided but
Assessment shall have four components, as described @fay rely on information provided unless he or she heisial
follows: knowledgethat certain information is incorrect or unless it is
6.2.1 Records Review Review of records; see Section 7, obviousthat certain information is incorrect based on other
6.2.2 Site Reconnaissancé visit to the property; see information obtained in the Phase | Environmental Site Assess-

Section 8, ment or otherwise actually known to tlemvironmental pro-
6.2.3 Interviews fessional
6.2.3.1 Interviews with curremwnersandoccupantf the )

property; see Section 9, and 7. Records Review
6.2.3.2 Interviews with local government officials; see Sec- 7.1 Introduction

tion 10, and 7.1.1 Objective—The purpose of theecords reviewis to
6.2.4 Report—Evaluation and report; see Section 11. obtain and review records that will help identifgcognized
6.3 Coordination of Parts environmental conditions connection with thegroperty.
6.3.1 Parts Used in Conceft-The records review site 7.1.2 Approximate Minimum Search Distane€&Some

reconnaissanceand interviews are intended to be used in records to be reviewed pertain not just to girepertybut also
concert with each other. If information from one sourcepertain to properties within an additionapproximate mini-
indicates the need for more information, other sources may beum search distanc@ order to help assess the likelihood of
available to provide information. For example, if a previousproblems from migratindhazardous substances petroleum
use of thepropertyas a gasoline station is identified through products When the termapproximate minimum search dis-
the records review but the presenbwner and occupants tanceincludes areas outside tipeoperty; it shall be measured
interviewed report no knowledge of an underground storagérom the nearesproperty boundary. The termapproximate
tank, the person conducting tisée reconnaissancghould be  minimum search distands used in lieu of radius in order to
alert for signs of the presence of an underground storage tankclude irregularly shaped properties.

6.3.2 User Obligations— The environmental professional 7.1.2.1 Reduction of Approximate Minimum Search
shall note in the report whether or not theerhas reported to Distance—When allowed by 7.2.1.1, thapproximate mini-
the environmental professionadny environmental lienseen-  mum search distander a particular record may be reduced in
cumbering theproperty or any specialized knowledge or the discretion of the environmental professional. Factors to
experience of theiserthat would provide important informa- consider in reducing thapproximate minimum search distance
tion about previous ownership or uses of fliepertythat may include: () the density (for example, urban, rural, or suburban)
be material to identifyingrecognized environmental condi- of the setting in which th@ropertyis located; 2) the distance
tions that thehazardous substances petroleum productare likely

6.4 No Sampling— This practice does not include any to migrate based on local geologic or hydrogeologic condi-
testing or sampling of materials (for example, soil, water, airtions; and 8) other reasonable factors. The justification for
building materials). each reduction and thepproximate minimum search distance

6.5 Who May Conduct a Phase | actually used for any particular record shall be explained in the

6.5.1 Environmental Professional’s DutiesTheinterviews  report. If theapproximate minimum search distanisespeci-
andsite reconnaissancas well as review and interpretation of fied as “property only,” then the search shall be limited to the
information upon which the report is based and overseeing thpropertyand may not be reduced unless the particular record is

10
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not reasonably ascertainahle source agency in the smaller geographic area of zip codes.

7.1.3 Accuracy and CompletenessAccuracy and com- Even when information is provided by zip code for some large
pleteness of record information varies among informatiordatabases, it is common for an unmanageable number of sites
sources, including governmental sources. Record informatiofp be identified within a given zip code. In these cases, it is not
is often inaccurate or incomplete. Thiser or environmental ~Nnecessary to review the impact of all of the sites that are likely
professionalis not obligated to identify mistakes or insuffi- to be listed in any given zip code because that information
ciencies in information provided. However, thavironmental ~Would not bepractically reviewable In other words, when so
professionalreviewing records shall make a reasonable effortnuch data is generated that it cannot be feasibly reviewed for
to compensate for mistakes or insufficiencies in the informatiorits impact on theproperty; it is not required to be reviewed.
reviewed that arebviousin light of other information of which 7.1.5 Alternatives to Standard Soureceg\lternative sources
the environmental professionddasactual knowledge may be used instead of standard sources if they are of similar

7.1.4 Reasonably Ascertainable/Standard Sourees OF better reliability and detail, or if atandard sourcas not
Availability of record information varies from information reasonably ascertainable
source to information source, including governmental jurisdic- 7.1.6 Coordinatior— If records are noteasonably ascer-
tions. Theuseror environmental professionas not obligated tainable from standard sourcesor alternative sources, the
to identify, obtain, or review every possible record that mightenvironmental professionashall attempt to obtain the re-
exist with respect to groperty. Instead, this practice identifies quested information by other means specified in this practice
record information that shall be reviewed from standardsuch as questions posed to the cur@mberor occupant(spf
sources, and theseror environmental professioné required  the property or appropriate persons available at the source at
to review only record information that is reasonably ascertainthe time of the request.
able from those standard sources. Record information that is 7.1.7 Sources of Standard Source InformatieStandard
reasonably ascertainablmeans {) information that is pub- sourceinformation or other record information from govern-
licly available, @) information that is obtainable from its ment agencies may be obtained directly from appropriate
source within reasonable time and cost constraints, &wd ( government agencies or from commercial services. Govern-
information that ispractically reviewable ment information obtained from nongovernmental sources may

7.1.4.1 Publicly Available—Information that is publicly ~ be considered current if the source updates the information at

available means that the source of the information allowsleast every 90 days or, for information that is updated less
access to the information by anyone upon request. frequently than quarterly by the government agency, within 90
7.1.4.2 Reasonable Time and Cesinformation that is days of the date the government agency makes the information

obtainable within reasonable time and cost constraints mearfyailable to the public.

that the information will be provided by the source within 20  7.1.8 Documentation of Sources Checket@ihe report shall
calendar days of receiving a written, telephone, or in-persoflocument each source that was used, even if a source revealed
request at no more than a nominal cost intended to cover theo findings. Sources shall be sufficiently documented, includ-
source’s cost of retrieving and duplicating the information.ing name, date request for information was filled, date infor-
Information that can only be reviewed by a visit to the sourceMmation provided was last updated by source, date information

is reasonably ascertainablé the visit is permitted by the Was last updated by original source (if provided other than by
source within 20 days of request. original source; see 7.1.7). Supporting documentation shall be

included in the report or adequately referenced to facilitate

7.1.4.3 Practically Reviewable-Information that ispracti- _ .
reconstruction of the assessment by an environmental profes-

cally reviewablemeans that the information is provided by the '* ) .
source in a manner and in a form that, upon examination, yield§/onal other than thenvironmental professionaiho con-
information relevant to theproperty without the need for auctedit. .

extraordinary analysis of irrelevant data. The form of the 7-1.9 Significance-If a standardenvironmental record
information shall be such that thesercan review the records Source(or other sources in the course of conductingRinase

for a limited geographic area. Records that cannot be feasibly Environmental Site Assessmemndentifies theproperty or
retrieved by reference to the location of tpeoperty or a another site W|th|n thapproxwpate minimum search distance
geographic area in which thproperty is located are not the report shall include thenvironmental professionaljsidg-
generally practically reviewable Most databases of public Ment about the significance of the listing to the analysis of
records are practically reviewable if they can be obtained fronfecognized environmental conditioms connection with the
the source agency by the county, city, zip code, or 0the_property.(based on the data retrieved pursuant to 7.2, additional
geographic area of the facilities listed in the record systeminformation from the government source, or other sources of
Records that are sorted, filed, organized, or maintained by thiformation). In doing so, thenvironmental professionahay
source agency only chronologically are not generaligicti- make statements applicable to multiple sites _(for e_xa_mple, a
cally reviewable Listings in publicly available records which Statement to Fhe _effect that none of the sites listed is likely to
do not have adequate address information to be located@ve a negative impact on the property except ...).
geographically are not generally considered practically review- 7.2 Environmental Information

able. For large databases with humerous facility records (such 7.2.1 Standard Environmental Sourees The following

as RCRA generators and registered USTS), the records are r&tandard environmental record sourcehall be reviewed,
practically reviewableunless they can be obtained from the subject to the conditions of 7.1.1 through 7.1.7:

11



iy £ 1527

7.2.1.1 Standard Environmental Record Sources: Federalable). One or more additionglhysical setting sourcesay be
and State-Theapproximate minimum search distanoay be  obtained in the discretion of thenvironmental professional
reduced, pursuant to 7.1.2.1, for any of thesandard envi- Because such sources provide information about the geologic,
ronmental record sourcesxcept the Federal NPL site list and hydrogeologic, hydrologic, or topographic characteristics of a

Federal RCRA TSD list. site, discretionaryphysical setting sourceshall be sought
Approximate Minimum when () conditions have been identified in whittazardous
S_elafC?k_?istance,) substance®r petroleum productsire likely to migrate to the
miles (kilometres A .
Federal NPL site list 10 (1.6) propertyor from or within thepropertyinto the ground water
Federal CERCLIS list 0.5 (0.8) or soil and 2) more information than is provided in the current
Federal CERCLIS NFRAP site I‘i§t property and adjoining properties USGS 7.5 Minute Topographic Map (OI’ equivalent) is gener-
Federal RCRA CORRACTS facili 1019 ally obtained, pursuant to local good commercial or customary
Federal RCRA non-CORRACTS TSD 0.5 (0.8) practice in initialenvironmental site assessmeimishe type of
. ;ac"'l“gz 'F'f/; ors st o and adoini ] commercial real estate transactiagnvolved, in order to assess
eaeral generators lis property and adjoining properties . . . . .
Federal ERNS list property only the impact of such ‘migration orecognized environmental
State lists of hazardous waste sites iden- conditionsin connection with theproperty.
tified fc.)r ! anestlgatlon or Mandatory Standard Physical Setting Source
remediation:
State-equivalent NPL 1.0 (1.6) - . . .
State-equivalent CERCLIS 0.5 (0.8) USGS—Current 7.5 Minute Topographic Map (or equivalent)
Stgitti Ili;gf'“ andor solid waste disposal 05(0.8) Discretionary and Non-Standard Physical Setting Sources
State leaking UST lists 0.5 (0.8) ’ .
State registered UST lists property and adjoining properties USGS and/or State Geological Survey—Groundwater Maps

USGS and/or State Geological Survey—Bedrock Geology Maps
7.2.2 Additional Environmental Record Sources: State orYSGS andlor State Geological Survey—Surficial Geology Maps
. Soil Conservation Service—Soil Maps
Local—One or more additional state sources or local SOUrCESther Physical Setting Sources that are reasonably credible (as well as reason-
of environmental records may be checked, in the discretion odbly ascertainable)
the environmental professionato enhance and supplement 7 3 Historical Use Information

federal and state sources identified above. Factors to consider7_3.1 Objective—The objective of consulting historical

in determining which local or additional state records, if any,qq rces is to develop a history of the previous uses of the
should be checked includel) whether they argeasonably  onerty and surrounding area, in order to help identify the
ascertainable (2) Whgthe_r they are sufﬁme_ntly useful, accu- jixelihood of past uses having led tecognized environmental
rate, and complete in light of the objective of thecords  .,.4itionsin connection with theproperty.

review(see 7.1.1), and3] whether they are generally obtained, 7.3.2 Uses of the Property-All obvioususes of theprop-

pursuant to local gooq commerciallor customary practice, irbrtyshall be identified from the present, back to greperty’s
initial environmental site assessmeirts¢he type ofcommer- obviousfirst developed use, or back to 1940, whichever is

cial real estatetransaction involved. To the extent additional earlier. This task requires reviewing only as many of the

state sources or local sources are used to supplement the salgdard historical sourcein 7.3.4.1 through 7.3.4.8 as are

record types listed abovepproximate min_ir_num search d_is' necessary and botleasonably ascertainabland likely to be
tancesshould not be less than those specified above (adju:stre-gefuI (as defined und@ata Failurein 7.3.2.3). For example,

as provided in 7.2.1.1 and 7._1.2.1). Some types of records and e property was developed in the 1700's, it might be
sources that may be useful include: feasible to identify uses back to the early 1900’s, using sources

Brounfield Sites Types of Local Records such adfire insurance mapsr USGS 7.5 minute topographic
Lists of Landfill/Solid Waste Disposal Sites maps(or equwalen.t)- AIthOUgh other sources SUCh’mrded
Lists of Hazardous Waste/Contaminated Sites land title recordsmight go back to the 1700'’s, it would not be
Lists of Registered Underground Storage Tanks required to review them unless they were bottasonably
Local Land Records (for activity and use limitations) . . .
Records of Emergency Release Reports (SARA § 304) ascertainableand likely to be useful. As another exa_mple, if
Records of Contaminated Public Wells the propertywas reportedly not developed until 1960, it would
Local Sources still be necessary to confirm that it was undeveloped back to
Department of Health/Environmental Division 1940. Suc_h co_nfirmation may come from one or more of the
Fire Department standard historical sourcespecified in 7.3.4.1 through 7.3.4.8,
Planning Department or it may come fronother historical source¢such as someone
Building Permit/Inspection Department X
Local/Regional Pollution Control Agency with personal knowledge of thgroperty, see 7.3.4.9). How-
Local/Regional Water Quality Agency ever, checking other historical sources (see 7.3.4.9) would not

Local Electric Utility Companies (for records relating to PCBs) be required For purposes of 7.3.2. the term “developed use”

7.2.3 Physical Setting SourcesA current USGS 7.5 includes agricultural uses and placement of fill. The report
Minute Topographic Map (or equivalent) showing the area orshall describe all identified uses, justify the earliest date
which thepropertyis located shall be reviewed, provided it is identified (for example, records showed no development of the
reasonably ascertainahlelt is the only standard physical propertyprior to the specific date), and explain the reason for
setting sourceand the onlyphysical setting sourceéhat is  any gaps in the history of use (for exampdiata failure).
required to be obtained (and only if it isasonably ascertain- 7.3.2.1 Intervals—Review ofstandard historical sourceat
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less than approximately five year intervals is not required bypetroleum productsnigration to the property; how recently
this practice (for example, if thpropertyhad one use in 1950 local development has taken place; information obtained from
and another use in 1955, it is not required to check for a thirdnterviewsand other sources; and local good commercial or
use in the intervening period). If the specific use offiheperty  customary practice.
appears unchanged over a period longer than five years, then it7.3.4 Standard Historical Sources
is not required by this practice to research the use during that 7.3.4.1 Aerial Photographs-The term “aerial photographs”
period (for example, iffire insurance mapshow the same means photographs taken from an airplane or helicopter (from
apartment building in 1940 and 1960, then the period ina low enough altitude to allow identification of development
between need not be researched). and activities) of areas encompassing theperty Aerial
7.3.2.2 General Type of Useln identifying previous uses, photographs are often available from government agencies or
more specific information about uses is more helpful than lesprivate collections unique to a local area.
specific information, but it is sufficient, for purposes of 7.3.2, 7.3.4.2 Fire Insurance Maps-The termfire insurance maps
to identify the general type of use (for example: office, retail, means maps produced by private fire insurance map companies
and residential) unless it isbviousfrom the source(s) con- that indicate uses of properties at specified dates and that
sulted that the use may be more specifically identified. Howencompass th@roperty These maps are often available at
ever, if the general type of use is industrial or manufacturindocal libraries, historical societies, private resellers, or from the
(for example zoning/land use recordshow industrial zoning), map companies who produced them.
then additionastandard historical sourceshould be reviewed 7.3.4.3 Property Tax Files—The term property tax files
if they are likely to identify a more specific use and aremeans the files kept for property tax purposes by the local
reasonably ascertainablesubject to the constraints afata jurisdiction where theropertyis located and includes records
failure (see 7.3.2.3). of past ownership, appraisals, maps, sketches, photos, or other
7.3.2.3 Data Failure—A standard historical sourcenay be  information that iseasonably ascertainablend pertaining to
excluded(1) if the source is noteasonably ascertainabler  the property.
(2) if past experience indicates that the source is not likely to 7.3.4.4 Recorded Land Title RecordsThe termrecorded
be sufficiently useful, accurate, or complete in terms ofland title recordsmeans records of fee ownership, leases, land
satisfying 7.3.2Other historical sourcespecified in 7.3.4.9 contracts, easements, liens, and other encumbrances on or of
may be used to satisfy 7.3.2, 7.3.2.1, and 7.3.2.2, but are nthe propertyrecorded in the place where land title records are,
required to comply with this practice. Whatever history of by law or custom, recorded for the local jurisdiction in which
previous uses is derived from checking 8tandard historical ~ the property is located. (Often such records are kept by a
sources specified in 7.3.4.1 through 7.3.4.8 (except thosemunicipal or county recorder or clerk.) Such records may be
excluded by(1) and(2) of 7.3.2.3) shall be deemed sufficient obtained from title companies or directly from the local
historical use information to comply with this practice. government agency. Information about the title to pingperty
7.3.3 Uses of Properties in Surrounding AredUses in the  that is recorded in a U.S. district court or any place other than
area surrounding thgropertyshall be identified in the report, Where land title records are, by law or custom, recorded for the
but this task is required only to the extent that this informationloc@! jurisdiction in which theproperty is located, are not
is revealed in the course of researching phepertyitself (for considered part of recorded land title records, because often

example, araerial photographor fire insurance mapf the  this source will provide only names of previous owners,
property will usually show the surrounding area). If the lessees, easement holders, etc. and little or no information

environmental professionalses sources that include the sur- 220Ut uses or occupancies of f@perty, but when employed
rounding area, surrounding uses should be identified to glcombmatlon with a_nother source recorded land title records
distance determined at the discretion of thevironmental May provide helpful information about uses of theoperty.
professional(for example, if an aerial photo shows the areaTh'S source (_:annot be the sole historical source consulted. If
surrounding theoroperty, then theenvironmental professional th|s source is consulted, at least one additional standard
shall determine how far out from tiopertythe photo should  Nistorical source must also be consulted

be analyzed). Factors to consider in making this determination 7-3-4.5USGS 7.5 Minute Topographic Maps The term
include, but are not limited to: the extent to which information USGS 7.5 Minute Topographic Mapseans the map (if any)

is reasonably ascertainablethe time and cost involved in available from or produced by the United States Geological
reviewing surrounding uses (for example, analyzimeyial ~ Survey, entitled “USGS 7.5 minute topographic map,” and
photographsis relatively quick, but reviewingroperty tax ~ Showing the property.

filesfor adjacent properties or reviewihgcal street directories 7.3.4.6 Local Street Directories-The termlocal street di-

for more than the few streets that surround the site is typicallyectoriesmeans directories published by private (or sometimes
too time-consuming); the extent to which information is useful,government) sources and showing ownership and/or use of
accurate, and complete in light of the purpose of the recordsites by reference to street addresses. Often local street
review (see 7.1.1); the likelihood of the information beingdirectories are available at libraries of local governments,
significant torecognized environmental conditioits connec-  colleges or universities, or historical societies.

tion with the property, the extent to which potential concerns  7.3.4.7 Building Department RecordsThe termbuilding

are obvious known hydrogeologic/geologic conditions that department recordsneans those records of the local govern-
may indicate a high probability dfiazardous substances  ment in which the property is located indicating permission of
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the local government to construct, alter, or demolish improvesuch as adjacent buildings, bodies of water, asphalt, or other
ments on the property. Often building department records arpaved areas, and limiting conditions (for example, snow, rain).
located in thebuilding departmenof a municipality or county. 8.2.5 Frequency—It is not expected that more than one visit
7.3.4.8 Zoning/Land Use RecordsThe termzoning/land  to the property shall be made by thenvironmental profes-
use recordsmeans those records of the local government insional in connection with aPhase | Environmental Site
which the property is located indicating the uses permitted byAssessmentThe one visit constituting part of thBhase |
the local government in particular zones within its jurisdiction. Environmental Site Assessmendy be referred to as thsite
The records may consist of maps and/or written records. Theyisit.
are often located in thelanning departmentf a municipality 8.3 Prior Assessment UsageThe information supplied in
or county. o o connection with thesite reconnaissanc@ortion of a prior
7.3.4.9 Other Historical Sources-The termother historical  enyironmental site assessmenay be used for guidance but
sourcesmeans any source or sources other than those desigha|l not be relied upon without determining through a iséter
nated in 7.3.4.1 through 7.3.4.8 that are credible to a reasonabigconnaissancavhether any conditions that are material to
person and that identify past uses of iteperty. This category  recognized environmental conditioris connection with the

includes, but is not limited to: miscellaneous maps, newspapgjroperty have changed since the pri@nvironmental site
archives, and records in the files and/or personal knowledge @fssessment

the propertyownerand/oroccupants 8.4 Uses and Conditiors-The environmental profession-

7.4 Prior Assessment Usage Standard historical SOUrCes <) conducting thesite reconnaissancshould note the uses
reviewed as part of a pricenvironmental site assessmeltt 54 congitions specified in 8.4.1 through 8.4.4.8 to the extent
not need to be searched for or reviewed again, but uses of trwsua”y and/or physically observeduring thesite visit The
propertysince the prioenvironmental site assessmahbuld so5 and conditions specified in 8.4.4 through 8.4.4.8 should
be io_lgntifigd either througlstandgard historical soqrce§as also be the subject of questions asked as pairttefviewsof
specified in 7.3) or by alternatives tstandard historical o\ nersandoccupants(see Section 9). Uses and conditions to
sourcesto the extent such information is reasonably ascertaing, noied shall be recorded in field notes of #mironmental
able. (See 4.7.) professional(sponducting thesite reconnaissandeut are only
8. Site Reconnaissance required to be described in the report to the extent specified in
8.4.1 through 8.4.4.8. Thenvironmental professional(ger-
forming thePhase | Environmental Site Assessmara obli-
gated to identify uses and conditions only to the extent that
they may bevisually and/or physically observemh asite visit
as described in this practice, or to the extent that they are
identified by theinterviews(see Sections 9 and 10) mcord

8.1 Objective—The objective of thesite reconnaissancis
to obtain information indicating the likelihood of identifying
recognized environmentalonditions in connection with the
property.

8.2 Observatior—On a visit to theproperty (the site visi),
ghbigpv\grotﬂg]:rgﬁé rtp;ogﬁzsgz?hgrlu\g; Lﬁlg) ﬁgga?:gsg:r?”{he review (see Sectio_n 7 prqcesses described in this practice.
property to the extent not obstructed by bodies of water, S-4-1 General Site Setting
adjacent buildings, or other obstacles. 8.4.1.1 Current Use(s) of the Propery The current use(s)

8.2.1 Exterio—The periphery of theproperty shall be Of the property shall be identified in the report. Any current
visually and/or physically observeds well as the periphery of USes likely to involve the use, treatment, storage, disposal, or
all structures on the property, and tieoperty should be 9eneration ofhazardous substancesr petroleum products
viewed from all adjacent public thoroughfares. If roads orshall be identified in the report. Unoccupied occupant spaces
paths with no apparent outlet are observed orptoperty, the ~ Should be noted. In identifying current uses of eperty,
use of the road or path should be identified to determindnore specific information is more helpful than less specific
whether it was likely to have been used as an avenue fdpformation. (For example, it is more useful to identify uses

disposal ofhazardous substances petroleum products such as a hardware store, a grocery store, or a bakery rather
8.2.2 Interior—On the interior of structures on tigoperty,  than simply retail use.)
accessible common areas expected to be usexttypantsor 8.4.1.2 Past Use(s) of the PropertyTo the extent that

the public (such as lobbies, hallways, utility rooms, recreatiorindications of past uses of theroperty are visually and/or
areas, etc.), maintenance and repair areas, including boil@hysically observean thesite visit or are identified in the
rooms, and a representative sampleoéupantspaces, should interviewsor record review they shall be identified in the
be visually and/or physically observett is not necessary to report, and past uses so identified shall be described in the
look under floors, above ceilings, or behind walls. report if they are likely to have involved the use, treatment,
8.2.3 Methodology—The environmental professionathall ~ storage, disposal, or generation leézardous substancesr
document, in the report, the method used (for example, grigpetroleum products(For example, there may be signs indicat-
patterns or other systematic approaches used for large propdpg a past use or a structure indicating a past use.)
ties, which spaces foowneror occupantswere observed) to 8.4.1.3 Current Uses of Adjoining PropertiesTo the extent
observe theroperty. that current uses oddjoining propertiesare visually and/or
8.2.4 Limitations—The environmental professionashall  physically observedn the site visit or are identified in the
document, in the report, general limitations and bases oinhterviewsor records review they shall be identified in the
review, including limitations imposed by physical obstructionsreport, and current uses so identified shall be described in the
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report if they are likely to indicateecognized environmental should be noted. In identifying current uses of {reperty
conditionsin connection with theadjoining propertiesor the  more specific information is more helpful than less specific
property. information. (For example, it is more useful to identify uses
8.4.1.4 Past Uses of Adjoining Properties To the extent such as a hardware store, a grocery store, or a bakery rather
that indications of past uses afljoining propertiesarevisually ~ than simply retail use.)
and/or physically observean thesite visit or are identified in 8.4.2.2 Past Use(s) of the PropertyTo the extent that
the interviewsor record review they shall be noted by the indications of past uses of theroperty are visually and/or
environmental professionand past uses so identified shall be physically observedn thesite visit or are identified in the
described in the report if they are likely to indicageognized interviewsor records review they shall be identified in the
environmental conditionsn connection with theadjoining  report, and past uses so identified shall be described in the
propertiesor the property. report if they are likely to have involved the use, treatment,
8.4.1.5 Current or Past Uses in the Surrounding Aredo  storage, disposal, or generation lodizardous substances
the extent that the general type of current or past uses (fgretroleum products(For example, there may be signs indicat-
example, residential, commercial, industrial) of propertiesng a past use or a structure indicating a past use.)
surrounding theproperty are visually and/or physically ob- 8.4.2.3 Hazardous Substances and Petroleum Products in
servedon thesite visitor going to or from theropertyfor the  Connection with Identified UsesTo the extent that present
site visit or are identified in theénterviewsor record review  uses are identified that use, treat, store, dispose of, or generate
they shall be noted by trenvironmental professionznd uses  hazardous substancesdpetroleum productsn theproperty:
so identified shall be described in the report if they are likely(1) the hazardous substancesdpetroleum productshall be
to indicaterecognized environmental conditiomsconnection  identified or indicated as unidentified in the report, aBytlie
with the property. approximate quantities involved, types of containers (if any)
8.4.1.6 Geologic, Hydrogeologic, Hydrologic, and Topo- and storage conditions shall be described in the report. To the
graphic Conditions—The topographic conditions of th@op-  extent that past uses are identified that used, treated, stored,
erty shall be noted to the extemtisually and/or physically disposed of, or generatéthzardous substancesidpetroleum
observedr determined froninterviews as well as the general productson theproperty, the information shall be identified to
topography of the area surrounding firepertythat isvisually ~ the extent it isvisually and/or physically observetlring the
and/or physically observeflom the periphery of theroperty  site visitor identified from thenterviewsor therecords review
If any information obtained shows there are likely to be 8.4.2.4 Storage Tanks-Above ground storage tanks, or
hazardous substances petroleum producten the property or  underground storage tanks or vent pipes, fill pipes or access
on nearby properties and thodeazardous substancesr  ways indicating underground storage tanks shall be identified
petroleum productare of a type that may migrate, topographic (for example, content, capacity, and age) to the extesually
observations shall be analyzed in connection with geologicand/or physically observeduring thesite visit or identified
hydrogeologic, hydrologic, and topographic information ob-from theinterviewsor records review
tained pursuant teecords review(see 7.2.3) anthterviewsto 8.4.2.5 Odors—Strong, pungent, or noxious odors shall be
evaluate whethenazardous substances petroleum products  described in the report and their sources shall be identified in
are likely to migrate to theproperty, or within or from the  the report to the extentisually and/or physically observest
property, into ground water or soil. identified from theinterviewsor records review
8.4.1.7 General Description of Structures The report shall 8.4.2.6 Pools of Liquid—Standing surface water shall be
generally describe the structures or other improvements on thested. Pools osumpscontaining liquids likely to béazardous
property, for example: number of buildings, number of stories sypstancesr petroleum productsshall be described in the
each, approximate age of buildings, ancillary structures (ifeport to the extenwisually and/or physically observedr
any), etc. identified from theinterviewsor records review
8.4.1.8 Roads—Public thoroughfares adjoining tipeoperty 8.4.2.7 Drums—To the extentvisually and/or physically
shall be identified in the report and any roads, streets, angpservedor identified from theinterviewsor records review
parking facilities on theproperty shall be described in the grymsshall be described in the report, whether or not they are

report. leaking, unless it is known that their contents arelraxtardous
8.4.1.9 Potable Water Suppky-The source of potable water supstancesr petroleum productgin that case the contents
for the property shall be identified in the report. should be described in the reporrums often hold 55 gal

8.4.1.10Sewage Disposal SysteaThe sewage disposal (208 L) of liquid, but containers as small as 5 gal (19 L) should
system for thgropertyshall be identified in the report. Inquiry also be described.
shall be made as to the age of the system as part of the proces® 4.2.8 Hazardous Substance and Petroleum Products Con-
under Sections 7, 9, or 10. tainers (Not Necessarily in Connection With Identified Uses)

8.4.2 Interior and Exterior Observations When containers identified as containimazardous substances

8.4.2.1 Current Use(s) of the Property The current use(s) or petroleum productarevisually and/or physically observed
of the property shall be identified in the report. Any current on thepropertyand are or might be gecognized environmental
uses likely to involve the use, treatment, storage, disposal, arondition the hazardous substances petroleum products
generation ofhazardous substancesr petroleum products shall be identified or indicated as unidentified in the report, and
shall be identified in the report. Unoccupiedcupantspaces the approximate quantities involved, types of containers, and
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storage conditions shall be described in the report. abandoned wells, or other wells) shall be described in the
8.4.2.9 Unidentified Substance ContainersWhen open or  report.

damaged containers containing unidentified substances sus-8.4.4.7 Septic SystemsTo the extentisually and/or physi-

pected of beindhazardous substances petroleum products cally observedor identified from theinterviewsor records

are visually and/or physically observeadn the property, the  review indications of on-site septic Systems or cesspools

approximate quantities involved, types of containers, anghould be described in the report.

storage conditions shall be described in the report.
8.4.2.10 PCBs—Electrical or hydraulic equipment known o o . ) ) ]

to contain PCBs or likely to contain PCBs shall be described in 9-1 Objective—The objective ofinterviewsis to obtain

the report to the extentisually and/or physically observeat mformat_lon |n_d|cat|ngecogn|zed environmental conditioims

identified from theinterviewsor records review Fluorescent ~connection with theproperty.

light ballast likely to contain PCBs does not need to be noted. 9-2 Contert—Interviews withownersandoccupantonsist
8.4.3 Interior Observations of questions to be asked in the manner and of persons as

8.4.3.1 Heating/Cooling—The means of heating and cool- described in this section. The content of questions to be asked

ing the buildings on the property, including the fuel source forShaII atte_mpt _to obta_in information abput uses and con_dition_s
g g property 9 as described in Section 8, as well as information described in

heating and cooling, shall be identified in the report (for 8 and 9.9

example, heating oil, gas, electric, radiators from steam boile?-8 an o . . .

fueled by gas). 9.3 Medlum—Questlons to be asked pursuant to_th|s section
8.4.3.2 Stains or Corrosioa-To the extentwisually and/or may be asked in person, by telephone, or in writing, in the

physically observedr identified from thdanterviews stains or dlsgczfegll_pn'of th;envwct)nmental '?rcge_s%ogal 499 itisin th
corrosion on floors, walls, or ceilings shall be described in th -+ lIming—eXcept as specified In ©.6 and 2.2, 1L 1S in e

e, . : .
report, except for staining from water. discretion of theenvironmental professionakhether to ask

. . uestions before, during, or after tlséte visit described in
8.4.3.3 Drains and Sumps-To the extentvisually and/or ques o Co
physically observedr identified from theinterviews floor Section 8, or in some combination thereof.

drains andsumpsshall be described in the report 9.5 Who Should be Interviewed
. ) ' 9.5.1 Key Site ManagerPrior to thesite visit the owner
8.4.4 Exterior Observatiorns

_ _ should be asked to identify a person with good knowledge of
8.4.4.1Pits, Ponds, or LagoorsTo the extentvisually o ses and physical characteristics of fineperty (the key

and/or phy;icall_y observear identified from thenterviewsor ;i managex Often thekey site managewill be the property
records reviewpits, ponds or lagoonson thepropertyshallbe  anager the chief physical plant supervisor, or head mainte-

described in the report, particularly if they have been used i 5nce person. (If theseris the currentproperty owner, the
connection with waste disposal or waste treatmeits, ponds | ser has an obligation to identifylkey site manageeven if it
or lagoons on properties adjoining the property shall be s the yser himself or herself.) If akey site manageis
described in the report to the extent they arually and/or  jqentified, the person conducting tisite visit shall make at
physically observedrom the property or identified in the 655t one reasonable attempt (in writing or by telephone) to
interviewsor records review . arrange a mutually convenient appointment for fite visit
8.4.4.2 Stained Soil or PavementTo the extentvisually  \yhen thekey site manageagrees to be there. If the attempt is
and/or physg:ally obgervedr identified from themter'wews' successful, thekey site managershall be interviewed in
areas of stained soil or pavement shall be described in thggnjunction with thesite visit If such an attempt is unsuccess-
report. ful, when conducting theite visit the environmental profes-
8.4.4.3 Stressed VegetatiGHTO the eXtenNisually and/or sional shall inquire whether an |dent|f|dd:)y site manage@f
physically observedr identified from thenterviews areas of any) or if a person with good knowledge of the uses and
stressed vegetation (from something other than insufficienphysical characteristics of thproperty is available to be
water) shall be described in the report. interviewed at that time; if so, that person shall be interviewed.
8.4.4.4 Solid Waste-To the extentvisually and/or physi- |n any case, it is within the discretion of thevironmental
cally observedor identified from theinterviewsor records  professionato decide which questions to ask before, during, or
review areas that are apparently filled or graded by non-naturaifter thesite visitor in some combination thereof.
causes (or filled by fill of unknown origin) suggesting trash or  9.5.2 Occupants-A reasonable attempt shall be made to
other solid waste disposal, or mounds or depressions suggesiterview a reasonable number efcupantsof the property.
ing trash or other solid waste disposal, shall be described in the 9.5.2.1 Multi-Family Properties—For multi-family residen-
report. tial properties, residentiadccupantsdo not need to be inter-
8.4.4.5 Waste Water-To the extentvisually and/or physi- viewed, but if thepropertyhas nonresidential uses, interviews
cally observedor identified from theinterviewsor records  should be held with the nonresidentiatcupantsbased on
review waste water or other liquid (including storm water) or criteria specified in 9.5.2.2.
any discharge into a drain, ditch, or stream on or adjacent to the 9.5.2.2 Major Occupants—Except as specified in 9.5.2.1, if
property shall be described in the report. the propertyhas five or fewer currerdccupantsa reasonable
8.4.4.6 Wells—To the extenwisually and/or physically ob- attempt shall be made to interview a representative of each one
servedor identified from thenterviewsor records reviewall of them. If there are more than five curreatcupants a
wells (including dry wells, irrigation wells, injection wells, reasonable attempt shall be made to interview thajor

9. Interviews With Owners and Occupants
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occupant(s)and those otheoccupantswhose operations are constraints. Even partial information provided may be useful.
likely to indicate recognized environmental conditionig If so, theenvironmental professionalonducting thesite visit

connection with theroperty. shall review the available documents prior to or at the
9.5.2.3 Reasonable Attempts to InterviewExamples of beginning of thesite visit

reasonable attempts to interview thasecupantsspecified in 9.8.1 Helpful Documents

9.5.2.2 include (but are not limited to) an attempt to interview 9.8.1.1 Environment site assessment reports,

such occupantswhen making thesite visit or calling such 9.8.1.2 Environment audit reports,

occupantsby telephone. In any case, when there are several 9.8.1.3 Environmental permits (for example, solid waste
occupantgo interview, it is not expected that tisée visitmust  disposal permits, hazardous waste disposal permits, wastewater
be scheduled at a time when they will all be available to bepermits, NPDES permits),
interviewed. 9.8.1.4 Registrations for underground and above-ground
9.5.2.4 Occupant Identification-The report shall identify ~Storage tanks,
the occupants interviewed and the duration of their occupancy. 9-8.1.5 Material safety data sheets,
9.5.3 Prior Assessment UsagePersons interviewed as part ~ 9-8:1.6 Community right-to-know plan, _
of a prior Phase | Environmental Site Assessmemsistent 9.8.1.7 Safety plans; preparedness and prevention plans;
with this practice do not need to be questioned again about th#Pill Prevention, countermeasure, and control plans; etc.,
content of answers they provided at that time. However, they 9-8:1.8 Reports regarding hydrogeologic conditions on the
should be questioned about any new information learned sind¥@Perty or surrounding area,
that time, or others should be questioned about conditions since 9-8-1.9 Notices or other correspondence from any govern-

the prior Phase | Environmental Site Assessmeonsistent Ment agency relating to past or current violations of environ-
with this practice. mental laws with respect to the property or relating to

d environmental liens encumbering the property,
0.8.1.10 Hazardous waste generator notices or reports, and
9.8.1.11 Geotechnical studies.

9.6 Quality of Answers-The person(s) interviewed shoul
be asked to be as specific as reasonably feasible in answering

uestions. The person(s) interviewed should be asked to ) ; . .
9 P (s) 9.9 Proceedings Involving the Property Prior to thesite

angs v;elrn::r:)r%o?gtefaxzswgéwgﬁeet):eente?;:e;m?miidg;e visit, theproperty owneykey site manageif any is identified),
inte.rview(s) phas an obligation to azk Lestions ingman anduser (if different from theproperty owney shall be asked
9 q ' ywpether they know of: () any pending, threatened, or past

Instances th_e persons to whom the questions are addressed lelgation relevant tohazardous substances petroleum prod-
have no obligation to answer them.

. . . uctsin, on, or from theproperty, (2) any pending, threatened,
9.7.1 User—If the person to be mterwewe_d is the user _(theor past administrativee%ro?:ee)éliag;s r;ep\)/anhagardous sub-
person on Who_se behalf thBhase | Envwonm_en@ Site stancesor petroleum product#, on or from theproperty, and
Assessmens belng conducted), theserhas an obllgatlor_1 to 3) any notices from any governmental entity regarding any
answer all questions posed by the person conducting thg,qgije violation of environmental laws or possible liability
interview, in good faith, to the extent of his or hactual relating tohazardous substances petroleum products
knowledgeor to designate &ey site manageto do so. If

answers to questions are unknown or partially unknown to thd0. Interviews With Local Government Officials

user or suchkey site managerthis interview section of the 10,1 Objective—The objective ofinterviews with local
Phase | Environmental Site Assessmemall not thereby be government officialss to obtain information indicatingecog-
deemed incomplete. nized environmental conditioria connection with theprop-

9.7.2 Non-userIf the person conducting the interview(s) erty.
asks questions of a person other than a user but does not10.2 Content—Interviews with local government officials
receive answers or receives partial answers, this section of th@nsist of questions to be asked in the manner and of persons
Phase | Environmental Site Assessmeimall not thereby be as described in this section. The content of questions to be
deemed incomplete, provided thd) (he questions have been asked shall be decided in the discretion of éreironmental
asked (or attempted to be asked) in person or by telephone apfofessional(s)conducting thePhase | Environmental Site
written records have been kept of the person to whom th@ssessmentprovided that the questions shall generally be
questions were addressed and the responseg) the ques-  directed towards identifyingecognized environmental condi-
tions have been asked in writing sent by first class mail or bytions in connection with theproperty.
private, commercial carrier and no answer or incomplete 10.3 Medium—Questions to be asked may be asked in
answers have been obtained and at least one reasonable follparson or by telephone, in the discretion of #re/ironmental
up (telephone call or written request) was made again askingrofessional
for responses. 10.4 Timing—It is in the discretion of theenvironmental

9.8 Questions About Helpful DocumentsPrior to thesite  professionalwhether to ask questions before or after ie
visit, theproperty ownerkey site manags(if any is identified),  visit described in Section 8, or in some combination thereof.
anduser (if different from theproperty owney shall be asked 10.5 Who Should Be Interviewed
if they know whether any of the documents listed in 9.8.1 10.5.1 Local Agency Officials-A reasonable attempt shall
exists and, if so, whether copies can and will be provided to thée made to interview at least one staff member of any one of
environmental professionakithin reasonable time and cost the following types of local government agencies:
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10.5.1.1 Local fire department that serves pineperty, which summarizes known or suspect environmental conditions
10.5.1.2 Local health agency or local/regional office of stateassociated with the property, and which may includeog-
health agency serving the area in which pinepertyis located, nized environmental conditionkistorical recognized environ-
or mental conditionsand de minimisconditions, among other
10.5.1.3 Local agency or local/regional office of stateenvironmental conditions.
agency having jurisdiction over hazardous waste disposal or 11.6 Opinion—The report shall include thenvironmental
other environmental matters in the area in which pheperty  professional’'sopinion(s) of the impact on the property of
is located. known or suspect environmental conditions identified in the
10.6 Prior Assessment UsagePersons interviewed as part findings section. The logic and reasoning used byetieron-
of a prior Phase | Environmental Site Assessmemtsistent mental professionah evaluating information collected during
with this practice do not need to be questioned again about thige course of the investigation related to known or suspect
content of answers they provided at that time. However, thegnvironmental conditions shall be discussed. The opinion shall
should be questioned about any new information learned sinagpecifically include thenvironmental professionalistionale
that time, or others should be questioned about conditions sinder concluding that a known or suspect environmental condi-
the prior Phase | Environmental Site Assessmeamsistent tion is or is not currently @cognized environmental condition
with this practice. Known or suspect environmental conditions identified by the
10.7 Quality of Answers-The person(s) interviewed should environmental professionals recognized environmental con-
be asked to be as specific as reasonably feasible in answeridgionscurrently shall be listed in the conclusions section of the
questions. The person(s) interviewed should be asked t@port.
answer in good faith and to the extent of their knowledge. 117 Conclusions-The report shall include a conclusions
10.8 Incomplete AnswersWhile the person conducting the section that summarizes aticognized environmental condi-
interview(s) has an obligation to ask questions, in manytions connected with the property and the impact of these
instances the persons to whom the questions are addressed Wé'bognized environmental conditiorsn the property. The

have no obligation to answer them. If the person conductingeport shall include one of the following statements:
theinterview(s)asks questions but does not receive answers or 11 7.1 “We have performed a Phas&mvironmental Site

receives partial answers, this section shall not thereby bRssessmerin conformance with the scope and limitations of
deemed incomplete, provided that questions have been ask@dty practice E 1527 of [insert address or legal description],
(or attempted to be asked) in person or by telephone angeproperty Any exceptions to, or deletions from, this practice
written records have been kept of the person to whom th& e described in Section[ ] of this report. This assessment has
questions were addressed and their responses. revealed no evidence @écognized environmental conditions

11. Evaluation and Report Preparation in connection with the property,” or _ _

11.1 Report Format—The report of findings for th@hase | 11.7.2 We have performe_d a PhasErhwronmer_ntal_ Site
Environmental Site Assessmesttould generally follow the Assessmenq Conformance. with the scope and I|m|tat|qn§ of
recommended report format attached as Appendix X2 unle STM Practice E 1527 qf [insert addres_s or legal de_scr|pt|o.n],
otherwise required by the user. the prope'rty. Any excgptlons to, or deletions from, this practice

11.2 Documentation-The findings, opinions and conclu- are described in Section [ ] of this report. This assessment has

sions in the PhaseHnvironmental Site Assessmegport shall _revealed no evid_ence oécognized environmental cond_itions
be supported by documentation. If teavironmental profes- In co"nnectlon with theproperty except for the following:
sional has chosen to exclude certain documentation from thél'St)' . i . ,
report, theenvironmental professionashall identify in the 11.8 Deviations—All deletions and deviations from this
report the reasons for doing so (for example, a confidentialit)Pra(?t_we (if any) shall !oe listed individually and in detail and all
agreement). Supporting documentation shall be included in th@dditions should be listed. N _
report or adequately referenced to facilitate reconstruction of 11.9 Additional Services-Any additional services con-
the assessment by an environmental professional other than tHacted for between theserand theenvironmental profession-
environmental professionavho conducted it. Sources that al(s), including a broader scope of assessment, more detailed
revealed no findings also shall be documented. conclusions, liability/risk evaluations, recommendation for
11.3 Contents of ReportThe report shall include those Phase Il testing, remediation techniques, etc., are beyond the
matters required to be included in the report pursuant to variougcope of this practice, and should only be included in the report
provisions of this practice. In addition, the report shall statdf S0 specified in the terms of engagement betweemisieeand
whether theuser reported to theenvironmental professional the environmental professional
any information pursuant to the user's responsibilities de- 11.10 References-The report shall include a references
scribed in Section 5 of this practice (for example,eaviron-  Section to identify published referenced sources relied upon in
mental lienencumbering th@ropertyor any relevant special- preparing the Phase Environmental Site Assessmefiach
ized knowledge or experience of the user). referenced source shall be adequately annotated to facilitate
11.4 Scope of ServicesThe report shall describe all ser- retrieval by another party.
vices performed in sufficient detail to permit another party to 11.11 Signature—The environmental professional(sje-
reconstruct the work performed. sponsible for the PhaseBnvironmental Site Assessmeashall
11.5 Findings—The report shall have a findings section sign the report.
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11.12 Qualifications—The report shall include a qualifica-  12.1.3 Other Standards-There may be standards or proto-
tions statement of thenvironmental professional(sespon- cols for assessment of potential hazards and conditions asso-
sible for conducting the Phas&hvironmental Site Assessment ciated with non-scope conditions developed by governmental

and preparation of the report. entities, professional organizations, or other private entities.
11.13 Appendices-The report shall include an appendix 12.1.4 List of Additional Issues-Following are several
section containing supporting documentation. non-scope considerations that persons may want to assess in

connection with commercial real estate. No implication is
intended as to the relative importance of inquiry into such

12.1 General ' ~non-scope considerations, and this list of non-scope consider-
12.1.1 Additional Issues-There may be environmental iS- gations is not intended to be all-inclusive:

sues or conditions at a property that parties may wish to assess{5 1 4 1 Asbestos-Containing Materials,

in connection withcommercial real estatéhat are outside the 12.1.4.2 Radon

scope of this practice (the non-scope considerations). As noted . " ° ' .

by the legal analysis in Appendix X1 of this practice, some 12.1.43 Lead-Base_d I?amt,

substances may be present on a property in quantities and12.1.4.4 Lead in Drinking Water,

under conditions that may lead to contamination of the 12.1.4.5 Wetlands,

property or of nearby properties but are not included in 12.1.4.6 Regulatory compliance,

CERCLA’s definition of hazardous substances (42 USC 12.1.4.7 Cultural and historic resources,

§9601(14)) or do not otherwise present potential CERCLA 13 1 4.8 Industrial hygiene,

liability. In any case, they are beyond the scope of this practice. 12149
12.1.2 Outside Standard PracticesWhether or not aiser D

elects to inquire into non-scope considerations in connection ;

with this practice or any other environmental site assessment, 12-1.4.11 Endangered species,

no assessment of such non-scope considerations is required forl2.1.4.12 Indoor air quality, and

appropriate inquiry as defined by this practice. 12.1.4.13 High voltage powerlines.

12. Non-Scope Considerations

Health and safety,
12.1.4.10 Ecological resources,

APPENDIXES
(Nonmandatory Information)

X1. LEGAL BACKGROUND TO FEDERAL LAW AND THE PRACTICES ON ENVIRONMENTAL ASSESSMENTS IN
COMMERCIAL REAL ESTATE TRANSACTIONS

INTRODUCTION

The legal section of Subcommittee E50.02 on Environmental Assessments In Commercial Real
Estate Transactions provides the following background to the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA), as amended including amended by the
Superfund Amendments and Reauthorization Act (SARA), 42 USC § 8668&q.The background to
CERCLA, commonly known as the Superfund law, outlines the potential liability for the cleanup of
hazardous substances, available defenses to such liability, appropriate inquiry under Superfund,
statutory definition of hazardous substances, petroleum products and petroleum exclusion to
CERCLA, and reasons why certain environmental-hazards are excluded from the scope of Superfund
and this practice and Practice E 1528.

There are several elements of Superfund liability and thevill be held liable under superfund for government’sre-
commonly termed “innocent purchaser” defense, that arises ogponse costs:
of the statutory third-party defense, that may impact on the X1.1.1.1 The site is a facility, as defined at § 9601(9),
development and understanding of this practice and Practice X1.1.1.2 A release or threatened release of a hazardous
E 1528. substance from the site occurred (release is defined at

X1.1 Superfund Liability: _ ,
542 USC §9607(a). (All statutory references are to Title 42 of the United States
X1.1.1 All of the following elements of Iiability under Code, unless otherwise specified.) Sgeited States versus Aceto Agricultural

Superfund must be established by a plaintiff before a defendaﬁhemicals Corp 872 F.2d 1373 (8th Cir. 1989). Private plaintiffs, as well as the
government, may seek response costs under Superfund from defendants. While

many users of these ASTM practices or other private parties may think in terms of

how to defend against Superfund liability, they should recognize that they may

decide to conduct cleanup actions and seek response costs from other parties.
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§9601(22) asanyamount of any hazardous substance;“ haz-ments for a private party response-action are set forth at 40
ardous substance” is defined at § 9601(14) (see statutoi®@FR § 300.700.
definition of “hazardous substance”), o

X1.1.1.3 Arelease or threatened release caused the plaintiff X1-2 Defenses to Liability:
to incur response costs. Response costs are defined atX1.2.1 Assuming all the elements of liability exist, a party
§9601(25) to mean costs related to both removal actiongiay avoid liability only by meeting one of the defenses listed

(8 9601(23)) and remedial actions (8§ 9601(24)), and ing 9607(b). These listed defenses are exclusive of all offers.
X1.1.1.4 Defendants fall within at least one of the four Section 9607(b) stategfiphasis addgd
classes of responsible partﬁas. “There shall be no liability under subsection (a) for a person otherwise liable

X1.1.2 In order to recover response costs, a govemmemho can esta_blish by a preponderance of the evidence [the lowest evidentiary
laintiff h h . . . hstandard available, meaning more probable than not] that the release or threat
plainti _mUSt p_rove that the costs were not |ncons_|stent WIF of release of a hazardous substance and the damages resulting therefrom were
the National Oil and Hazardous Substances Pollution Contineaused solely by—
gency Plan (commonly referred to as the National Contingencg anact g][ V‘igf
Plan or NCP), 40 CFR § 30b.°\ prlvate plalmlﬁ must prove Its 3) an act or omi’ssion of a third party otherthan an employee or agent of the de-
costs were necessary costs of response and that the resporseant, orthan one whose act or omission occurs in connection with a contrac-
P i H tual relationship[see the definition of “contractual relationship” in X1.2.2], exist-
action was c0n5|s_tent with the NCP. 42 USC 8 9607 (a) ing directly or indirectly, with the defendant ..., if the defendant establishes by a
X1.1.3 If there is a release or threatened release of hazar feponderance of the evidence that (a) he exercised due care with respect to
ous substances on a site, private parties, even if they are nog hazardous substance concerned .., and (b) he took precautions against
PRPs may decide to incur response costs and seek recové?yseeable acts or omissions of any such third party and the consequences
’ . : R . that could foreseeably result from such actions or omissions.”
from other private parties, and PRPs may seek contribution ) .
from other PRPs. X1.2.2 Under § 9601(35)(A), a contractual relationship “in-

X1.1.4 There is an important difference between governfludes, but is not limited to, land contracts, deeds, or other
ment's burden to show that its response costs are “ndfiStruments transferring title or possession ...". These contrac-
inconsistent with the NCP” and the burden a private party bearal relationships with third parties eliminate the defense to
to show that its response costs are “consistent with the NCp#ability unless the defendant is an innocent purchaser. Or as
See §9607 (a)(4)(A) and (B). Courts have interpreted thistated by the statute at § 9601(35) (A)(emphasis added), a
statutory difference to give the government a rebuttable pregontractual relationship with the third party defeats the de-
sumption that its response costs are consistent with the NCfense.
whereas a private party who undertakes response costs altydless the real property on which the facility is located was acquired by the

. . fendant after disposal or placement of the hazardous substance ... and one
Seek_s repovery from responsﬂ:_)le pam,es bears the burden @ more of the following circumstances is also established by the defendant by
proving its response was consistent with the NQPie EPA 4 preponderance of the evidence:
takes the position that a private party who undertakes a (i) At the time the defendant acquired the facility the defendant did not

ti t b Iv in “substantial li wknow and had no reason to knowthat any hazardous substance which is the
response ac '9” mus X € only I_n su S. antial compliance subject of the release or threatened release was disposed of on, in, or at the
rather than strict technical compliance, with the NCP, as longacility.
as a CERCLA-quality cleanup is achieved. The NCP require- (i) The defendant is the government ...
(iii) The defendant acquired the facility by inheritance or bequest.”

_ X1.2.3 Therefore, the so-called innocent purchaser defense
© The four classes of potentially responsible parties (PRPs) are listed as § 9607(gyises out of the third-party defense of § 9607(b)(3) Restated,

as follows: : R . .
(1) Owner and operator of a facility (See § 9601 (20)(A): the term “owner or this defense to SUperfund liability is available only if the

operator” does not include a person, who, without participating in the managemerﬁk:"f(:f'ndant shows the following:

of a facility, holds indicia of ownership primarily to protect his security interestin ~ X1.2.3.1 The release or threat of release was caused solely
the facility. Inre: Bergsoe Metal Corporatigrd10 F.2d 668 (9th Cir. Aug. 9, 1990); by a third party.

Guidice versus BFG Electroplating and Manufacturing.C@32 F. Supp. 556 L .

(W.D.Pa. 1989)United States v. Mirabile23 ERC 1511 (E.D.Pa. 1985). Butsee  1-2-3.2 The third party is not an employee or agent of the
United States versus Fleet Factors Corg01 F.2d 1550 (11th Cir. 1990)nited defendant,

States versus Maryland Bank and Trust. (882 F. Supp. 573 (D. Md. 1986). For X1.2.3.3 The acts or omissions of the third party did not

clarification of the security interest exclusion, see EPA’s rule on lender liability i H ; ; indi
under CERCLA, 57 Federal Register 18344 (April 29, 1992), OCICU.I‘ |nh_conne(r:]t|on ¥VIth a dlre(.:; C;]I’ indirect contractual |
(2) Any person who at the time of disposal of any hazardous substance ownefelationship to the defendant, or if there was a contractua

or operated any facility at which such hazardous substances were disposed of, relationship, the defendant acquired the property after disposal
(3) Any person who by contract, agreement, or otherwise arranged for disposahr placement of the hazardous substance, and at the time the
or treatment or transport of hazardous substances, and 2efendant acquired the facility the defenddiat not know and

(4) Any person who accepts hazardous substances for transport to a facilit .
selected by such person. ad no reason to knothat any hazardous substance that is the

7 The National Contingency Plan is the federal government’s blueprint on howsubject of the release or threatened release was disposed of on,
hazardous substances are to be cleaned up pursuant to CERCLA. in. or at the facility and

8 SeeDedham Water Co. versus Cumberland Farms Dairy,,1889 F.2d 1146 ! ' . .
(1st Cir. 1989); other cases cited at ABAatural Resources, Energy, and X1.2.3.4 The defendant exercised due care with respect to
Environmental Law: 1989 The Year In Revjgw 215, Note 155.

° Amland Properties Corp. versus Aluminum Co. of Ameritel F. Supp. 784, ——————————————
794 (D. N.J. 1989)Artesian Water Co. versus New Castle Cour§9 F. Supp. 10 United States versus Aceto Agricultural Chemicals Ca8@2 F.2d 1373 (8th
1269, 1291 (D. Del. 1987)Jnited States versus Northeastern Pharmaceutical and Cir. 1989). But sedJnited States versus Marisol, In@25 F. Supp. 833 (M.D. Pa.
Chemical Cao.579 F. Supp. 823 (W.D. Mo. 1984ff'd in part, rev'd on other 1989) (equitable defenses under CERCLA may be available after the development
grounds 810 F.2d 726 (8th Cir. 1986). of a factual record).
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the hazardous substances and took precautions against foresedy”, what contamination isbviouslypresent, and thparty’s

able acts or omissions of the third party. “ability to detect such contamination”. The very use of terms
X1.2.4 The statute then states at § 9601(35)@nghasis such as “appropriate” and “reasonably”, and the use of “spe-
added: cialized knowledge and experience” and “ability” in conjunc-
“To establish that the defendant had no reason to know, as provided [above], tion with the specific person attempting to utilize the defense
the defendant must have undertaken, at the time of acquisition, all appropriate signifies that Congress did not intend the appropriateness of the

inquiry into the previous ownership and uses of the property consistent with . . . . . . R
good commercial or customary practicein an effort to minimize liability... . inquiry be JUdged by a brlght line standard. If it so mtended-

[T]he court shall take into account any specialized knowledge or experience on Congress would have stated, but did not, that the same inquiry

the part of the defendant, the relationship of the purchase price to the value of should be made in every case.

the property if uncontaminated, commonly known or reasonably ascertainable X1.3.2.4 What i bl d obvi

information about the property, the obviousness of the presence or likely pres- PO atis reaspna €an 0 vious to one _party may
ence of contamination at the property, and the ability to detect such contamina- not be so to other parties, and ability, by necessity, varies
tion by appropriate inspection.” among all parties. The statute, therefore, recognizes that

different properties and parties must be treated differently. That
is, different parties may conduct different levels of inquiry
appropriate to their circumstances.

X1.3.1 One of the major questions that parties to commer- x1 325 The statutory standard of “appropriate inquiry”
cial real estate transactions face when considering their potedyggests the level of inquiry will depend on the circumstances
tial Superfund liability is, “What level of inquiry into the and the underlying facts. Since the facts are almost always
previous ownership and uses of the property is appropriate tgifferent, the level of inquiry must change with them. The
establish the innocent purchaser defense to Superfund liabilgisiative history on this particular issue demonstrates that

!ty? _These practices are structqred to artu_:ulate the _Ievel Of:ongress intended that the level of inquiry changes with the

inquiry under Superfund that is appropriate for differentyyne of property and party*

situations. . . The duty to inquire under this provision shall be judged as of the time of acqui-
X1.3.2 The Appropriate Level of Inquiry sition. Defendants shall be held to a higher standard as public awareness of the
X1.3.2.1 The level of environmental inquiry that is appro- hazards associated with hazardous releases has grown, as reflected by this
. t, the 1980 Act [CERCLA] and other Federal and State statutes.

prlate under Superfund cannot be the_same for every PrOp_er oreover, good commercial or customary practice with respect to inquiry in an

or every party to a real estate transaction. The level of inquiryeffort to minimize liability shall mean that a reasonable inquiry must have been

in fact, will Change depending on the particular property ormade in all circumstances, in light of best business and land transfer principles.

Those engaged in commercial transactions should, however, be held to a

party involved in a transaction. The statutory Ianguage’ Conﬁigher standard than those who are engaged in private residential transactions.

gressional history, and common sense support this conclusion. o
X1.3.2.2 First, it must be noted that little case law exists to, *1-3:2.6 Because few cases address the standard of inquiry

serve as guidance about the minimum level of inquiry that willlM the innocent purchaser defense and the legislative history
be deemed appropriate for the innocent purchaser defense. SE8SCribing Congressional intent is sparse, common sense is a
for example,United States versus Serafii06 F. Supp. 346 useful guide in interpreting statutory language. If CERCLA
(M.D. Pa. 1988), and 1990 U.S. Dist. LEXIS 18466 (M.D. Pa,Mandated that the level of inquiry be the same for every
1990) (By entertaining disputed facts as to the custom an@roperty or potential defendant, then a lay consumer (renter or
practice of viewing land prior to purchase, the court impliedPUyer) of @ home, a purchaser of a small environmentally
that appropriate inquiry necessarily varies on a site-by-sité’e”'gn_ business, and a multinational corporate buyer c_>f an
basis);United States versus Pacific Hide and Fur Depot, inc. Industrial complex would have to conduct the same environ-
716 F. Supp. 1341 (D. Idaho 1989) (No inquiry was required byﬂentgl site a_s_sessment (ESA) of the d|fferent_propert|es in
those who received an ownership interest in property vigluestion. Additionally, the statute makes no mention of a Phase
corporate stock transfer and warranty deed under the facts & SA OF any other specific type of inquiry one is to conduct in
this case);International Clinical Laboratories, Inc. versus Order for the inquiry to be deemed appropriate. If all inquires
Stevens 30 ERC 2066, 20 ELR 20,560 (EDNY 1990) had to be at the same level to be “appropriate", it would be
(Despite a long history of toxic wastewater disposal and!logical to stop at a Phase | ESA since some commercial or
presence of the site on the state’s hazardous waste disposal didustrial properties routinely undergo, in the exercise of good
list, the purchaser established the innocent purchaser defenSgmmercial and customary practices, intrusive sampling (typi-
since there were no visible environmental problems at the sit&@!ly @ Phase Il ESA activity). Therefore, since routinely some
the defendant had no knowledge of environmental problems &OPerties undergo sampling, an inflexible standard would
the site and the purchase price did not reflect a reduction offauire sampling of all properties, no matter what its use. This
account of the problem.) could not have been the intended result of SARA.

X1.3.2.3 While the statute does not specifically distinguish X1-3-3 The Minimum Inquiries to Satisfy All Appropriate
certain types of properties and uses from others, or certaiflquiry: o o _
types of parties from others, it does list certain factors courts X1.3.3.1 Recognizing that inquiry changes with the under-
should consider in determining whether one’s inquiry under thdying circumstances, the next question concerns that level of
circumstances is appropriate. The statute, as explained in X1.2,
requires a court to consider a party’s specialized knowledge or
experience. The statute further mandates a court to considersy g Rrep. No. 962, 99th Cong., 2d Sess. 187 (198frinted at1986 U.S.
what is ‘reasonablyascertainable information about the prop- code Cong. and Admin. News 3276, 3280.

X1.3 Appropriate Inquiry in Commercial Real Estate
Transactions:
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inquiry, if any, that Superfund requires to utilize the innocent X1.3.3.4 The minimum level of appropriate inquiry under
landowner defense. Superfund, therefore, ranges from no specialized inquiry to
X1.3.3.2 As noted above, in some real estate transactionsgnducting an intrusive Phase Il ESA. In order to satisfy these
Phase Il ESA is routinely conducted. A Phase | ESA ispractices, to do no specialized inquiry, such as the Transaction
conducted in these transactions only as a necessary prerequis§green or Phase | ESA, is not enough for commercial real
to outline the scope of the Phase Il ESA. A Phase Il ESAgstate transactions. Under current commercial and customary
typically involves taking soil, water, and air samples t0practice and in light of best business and land transfer
determine their contaminant content or verify that no Contami'principles, however, no environmental site assessments are

nants are present or likely present. Note, however, that thisongycted in many real estate transactions, particularly those

simplistic outline of the Phase Il ESA is misleading since the,,q|ing smaller properties, vacant land, or transactions of

ggrr;y Iga';raé\gr?é’jc?'gngor‘:]vgrg?;{o%geergﬁlrér;alg? k?onv(; r:]nlj)(:&w monetary value. This practice and Practice E 1528 and the
p'e, ) P inimum level of inquiry under these practices, actually raises

inquiry is conducted, or at what level a party should begin L
involves proving a negative, that is, that no contamination iéthe average level of Inquiry t.hat should be .performed yvhere the
arties want to come within the protection of the innocent

present? Since, according to the statute, inquiries should b
judged by the circumstances existing at the time of acquisition2"downer defense.
then there could be some properties and parties to real estateX1.3.3.5 The burden of proof is on the defendant to sustain
transactions where it may be appropriate to begin the inquirpy @ preponderance of the evidence, the innocent purchaser
with an intrusive Phase Il ESA in order to invoke the innocentdefense. This is the least onerous burden of proof available to
purchaser defense to liability. a party in litigation. The defendant must show only that the
X1.3.3.3 At the other extreme, the minimum level of evidence offered to support the level of inquiry that was taken
inquiry that a party would be expected to conduct is found byat the time of acquisition is of greater weight or more
looking at the least environmentally obtrusive class of propertyconvincing than the evidence offered in opposition to it. In
and party from a CERCLA perspective. This transaction likelyother words, the evidence on the inquiry issue taken as a whole
involves the lay buyer of a home or the renter of an apartmenhows that the fact sought to be proved is more probable than
Assuming these parties meet the other prerequisites for thgot. There may be technical or business judgments on whether
innocent purchaser defense, what level of environmental inthe inquiry conducted or any other fact in a particular case is
quiry must they conduct to avoid Superfund liability? While g fficient to meet the needs or concerns of a party to the real
there are no recorded court cases on this issue, the answerdsiaie transaction. The bottom line, however, is that the
probably none, unless a particular residential purchaser (igdgment on whether the specific facts of a case, in light of
n

re_nter has some s_peC|aI|ze_d knowledge about or experie Fl"atutory language, are sufficient to produce liability or a viable
with the property in question that would lead a court tod

conclude that some questions should have been asked. BeyoP(afense to liability is a legal one and such judgments constitute

these rare situations, it is highly unlikely that Congress he practice of 'aYV- . ) o

intended to saddle housing consumers with the burden of X1.3.3.6 Practice E 1528 is designed as the minimum level
investigating or cleaning up contaminated sites. In fact, EP@Qf inquiry to satisfy the practice from which a party to a
has issued a statement of enforcement policy to the effect th@mmercial real estate transaction should proceed, recognizing
it will not generally pursue owners of single family residencesthat some parties to some commercial real estate transactions
pursuant to CERCLA? Therefore, for some properties and may wish to proceed by beginning with a Phase | or a Phase |
parties to real estate transactions, it is appropriate to conduct rieSA.

environmental inquiry in order to meet one’s innocent pur-

chaser defense to liability. X1.4 Statutory Definition of Hazardous Substance:

X1.4.1 The statute at 42 USC § 9601(14)(A - F) defines

12 The inability to prove a negative creates a dilemma for the potential defendantt.wlzeu’douS substance by refemng to five other statutes as well

If the party’s inquiry discovers contamination, then under the statute the party wil@S t0 Superfund’s own 8§ 9602. The following is a description

not be able to avail itself of the innocent purchaser defense. If the inquiry does napf the relevant portions of the other statutes and § 9602 of
discover contamination, EPA or another private party can argue in a response actitguperfund.
that the inquiry was not “appropriate” and, therefore, the defendant can have no ’
defense. This dilemma is explicitly recognized by the Subcommittee E50.02 as 42 USC 8 9601(14)(A):" [A]ny substance designated pursuant to section
beyond any reasonable interpretation of Congressional intent. The scope of thE321(b)(2)(A) of Title 33.” Title 33 USC § 1321 lies within the Clean Water Act
E50.02 Standard Practices resolves the party’s dilemma in the only reasonable wad refers to, among other things, hazardous substance liability. 33 USC§
by stating: “It should not be concluded or assumed that the inquiry was notL321(0)(2)(A) states that the EPA shall develop, “as may be appropriate, regula-
appropriate inquiry merely because the inquiry did not identify existing recognizedtions designating as hazardous substances, other than oil as defined in this
environmental conditions in connection with a property. Environmental site assess_s—eci'on’ such elements and compou.nds which, when dlscharg_ed In any quantity
ments must be evaluated based on the reasonableness of the judgments made at' e the'nawgable waters of the United States ..., present an |mm|nentlar?d
time and under the circumstances in which they were made.” See 4.5.4. ?uhstint:?! ianqlzrléo thﬁ pult?l|c hzaLth orhwelfare, including, but not limited to,
13EPA, Policy Towards Owners of Residential Property at Superfund Sites 19, shetfish, wridlie, shorelines, and beaches.

OSWER Directive No. 9834.6, July 3, 1991.
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42 USC §9601(14)(B):" [Alny element, compound, mixture, solution, or sub-
stance designated pursuant to section 9602 of this title.” Section 9602 gives
EPA the authority to designate as a hazardous substance “such elements, com-
pounds, mixtures, solutions, and substances which, when released into the en-
vironment may present substantial danger to the public health or welfare or the
environment... ."

42 USC § 9601(14)(C):" [Alny hazardous waste having the characteristics
identified under or listed pursuant to section 3001 of the Solid Waste Disposal
Act [42 USCAS 6921] (but not including any waste the regulation of which un-
der the Solid Waste Disposal Act [42 USCA § 6901 et seq.] has been sus-
pended by Act of Congress).” The Solid Waste Disposal Act of 1980 amended
the Resource Conservation and Recovery Act (RCRA). 42 USCA § 6921 of
RCRA provides authority to the EPA to develop criteria for identifying character-
istics of hazardous waste and for listing particular hazardous wastes within the
meaning of 42 USCA § 6903 (5) of RCRA. RCRA, § 6903(5), defines hazardous
waste to mean

“a solid waste, or combination of solid wastes, which because of its quantity,
concentration, or physical, chemical, or infectious characteristics may—

(A) cause, or significantly contribute to an increase in mortality or an in-
crease in serious irreversible, or incapacitating reversible, iliness; or
(B) pose a substantial present or potential hazard to human health or the
environment when improperly treated, stored, transported, or disposed of, or
otherwise managed.”
For the identification and listing of hazardous wastes under RCRA, see 40
CFR 8§ 261.1 et seq.

42 USC § 9601(14)(D):“ [Alny toxic pollutant listed under Section 1317(a) of
Title 33.” Section 1317(a) of Title 33 refers to toxic and pretreatment effluent
standards under the Clean Water Act. The EPA is charged in this section with
publishing and revising from time to time a list of toxic pollutants, taking “into
account toxicity of the pollutant, its persistence, degradability, the usual or po-
tential presence of the affected organisms in any waters, the importance of the
affected organisms, and the nature and extent of the effect of the toxic pollutant
on such organisms.” Each toxic pollutant listed according to this section shall be
subject to effluent limitations. For toxic pollutant effluent standards, see 40 CFR
88 129.1 et seq.

42 USC § 9601(14)(E):" [Alny hazardous air pollutant listed under Section 112
of the Clean Air Act [42 USCA § 7412].” Section 7412 of Title 42 deals with na-
tional emission standards for hazardous air pollutants. The EPA is charged here
with publishing and revising from time to time “a list which includes each haz-
ardous air pollutant for which [it] intends to establish an emission standard un-
der this section.” The term “hazardous air pollutant” means an air pollutant that
in EPA’s judgment “causes, or contributes to, air pollution which may reason-
ably be anticipated to result in an increase in mortality or an increase in serious
irreversible, or incapacitating reversible, illness.” For emission standards for
hazardous pollutants, see 40 CFR § 61.01 et seq.

42 USC § 9601(14)(F):* [Alny imminently hazardous chemical substance or
mixture with respect to which the [EPA] has taken action pursuant to Section
2606 of Title 15.” Section 2606 of Title 15 deals with imminent hazards under
the Toxic Substances Control Act (TSCA). The EPA is authorized under 15 USC
§ 2606 to seize an imminently hazardous chemical substance or mixture or
seek other relief, such as requiring notice to users of the chemical substance or
public notice of the risk associated with the substance or mixture. The term
“’imminently hazardous chemical substance or mixture’ means a chemical sub-
stance or mixture which presents an imminent and unreasonable risk of serious
or widespread injury to health or the environment.”

USC§ 9601(14)), petroleum and crude oil have been explicitly
excluded from the definition of hazardous substances under
CERCLA. Nevertheless, petroleum products are included
within the scope of both practices because they are of concern
in many commercial real estate transactions and current custom
and usage is to include an inquiry into the presence of
petroleum products in an environmental site assessment. Inclu-
sion of petroleum products within the scope of the practices is
not based upon the applicability, if any, of CERCLA to
petroleum products.

X1.5.2 One reason to include petroleum products within the
scope of the practices is because to do so reflects custom and
usage: when environmental assessments are conducted in
connection with commercial real estate transactions, they
customarily include an assessment of the presence or likely
presence of petroleum products under conditions that may lead
to contamination. For example, environmental assessments
ordinarily seek to assess whether there may be underground or
above-ground storage tanks that may be leaking, whether those
tanks contain petroleum products or some other product.

X1.5.3 In addition, although CERCLA may exclude petro-
leum products, other laws require cleanup of releases or spills
of petroleum products. For example, petroleum products some-
times (for example, when they cannot be reclaimed from soil)
become hazardous wastes subject to RCRA Subtitle C (42 USC
§ 6921 et seq), must be cleaned up if released from under-
ground storage tanks pursuant to RCRA Subtitle | (42 USC
8§ 6991 et seq), must be cleaned up pursuant to the Oil
Pollution Act of 1990 (33 USC § 132&t seq), and must be
cleaned up if released into the navigable waters of the United
States pursuant to the Clean Water Act (33 USC § 1861
seq).

X1.5.4 Moreover, case law and EPA interpretations of the
petroleum exclusion require an analysis of the facts of each
case to determine whether a particular petroleum product is
included in CERCLA's petroleum exclusion. The exclusion
has been broadly interpreted to exclude gasoline and leaded
gasoline from CERCLA's definition of hazardous substances
regardless of the fact that gasoline and leaded gasoline contain
certain indigenous components and additives which have

X1.4.2 After Subsections A-F, outlined above, the Superthemselves been designated as hazardous pursuant to CER-
fund definition of “*hazardous substance” in § 9601(14) thenCLA. SeeWilshire Westwood Associates versus Atlantic Rich-

goes on to state:

“The term does not include petroleum, including crude oil or any fraction thereof
which is not otherwise specifically listed or designated as a hazardous sub-
stance under Subparagraphs (A) through (F) of this paragraph, and the term
does not include natural gas, natural gas liquids, liquefied natural gas, or syn-
thetic gas usable for fuel (or mixtures of natural gas and such synthetic gas).”

field Corporation 881 F.2d 801 (9th Cir. 1989). The interpre-
tation was narrowed when a judicial distinction was made
between petroleum fractions produced by distillation processes
and waste products resulting from contaminated tank scale. See
United States versus Western Processing @8l F. Supp. 713

X1.4.3 The EPA has collected a list of “those substances ifW.D. Wash. 1991). Another decision narrowly interpreted
the statutes referred to in Section 101(14) of the Act [42 USCCERCLA's petroleum exclusion to be inapplicable to oil-
§9601(14)]” 40 CFR §302.1 (1989) (“List of Hazardous related wastes containing hazardous substances because the
Substances And Reportable Quantities,” 40 CFR Part 302primary purpose of the exclusion is to remove “spills or other
This list changes with notices in the Federal Register. Also, anyeleases strictly of oil” from the scope of CERCLA response
time a new hazardous waste is listed, the waste automaticalgnd liability (not releases of hazardous substances mixed with

becomes a hazardous substance.

X1.5 Petroleum Products:

oil). SeeCity of New York versus Exxon Corporatjord4 F.
Supp. 474 (S.D.N.Y. 1990). For additional discussion, see EPA
Memorandum entitled, “The Petroleum Exclusion Under the

X1.5.1 Under the petroleum exclusion of CERCLA (42 Comprehensive Environmental Response Compensation and
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L|ab|l|ty ACt,” iSSUed by EPA’S General Counsel, FranCiS S.“(3) Limitations on response
Blake, Ju|y 31, 1987. The President shall not provide for a removal or remedial action under this
section in response to a release or threat of release—
(A) of a naturally occurring substance in its unaltered form, or altered solely
X1.6 Exclusion of Certain Hazards From Superfund: through naturally occurring processes or phenomena, from a location where it is
. . . . . naturally found;

X1.6.1 The information that follows is provided to explain  (8) from products which are part of the structure of, and result in exposure

Why these potential environmental hazards are not covered Wthin, residential buildings or business or community structures;*° or

fund’ K . . ibilities: (C) into public or private drinking water supplies due to deterioration of the
Super und’s appropriate inquiry responsiblilities: system through ordinary use.®

X1.6.2 As a preliminary matter, it should be noted that an) EXCfP_ftiﬁ"ttO('ji_mitaﬁons ot this subsection. to fhe extent authorized b
. . otwithstanding paragraph o IS subsection, to the extent authorize Yy
environmental site assessment that does not address SUbStar}f@é\‘ection, the President may respond to any release or threat of release if in
excluded from CERCLA (whether those substances are exne President's discretion, it constitutes a public health or environmental emer-
cluded because they are petroleum products or by virtue dfency and no other person with the authority and capability to respond to the
.. . . “ emergency will do so in a timely manner.”
other characteristics) but that otherwise constitutes” all appro-
priate inquiry into the previous ownership and uses of the X1.6.3.4 Therefore, no liability under CERCLA attaches for
property consistent with good commercial or customary pracnaturally occurring radon. If a party to a real estate transaction
tice” should nevertheless entitle the user to the innocenivants to look for radon within a building, no amount of radon
purchaser defense, assuming that other requirements of tlrevestigation will have any bearing on one’s innocent pur-
defense are met. chaser defense under Superfund. Investigation of naturally

X1.6.3 Radon occurring radon would be included, if at all, in the portion of

X1.6.3.1 A case discussing Superfund and radofnimco (€ Practice that deals with non-scope issues.
Oil Company versus Borden, In889 F.2d 664 (5th Cir. 1989).  X1.6.4 Asbestos
This case dealt with a private cost recovery action by the buyer X1.6.4.1 The analysis of asbestos is similar to that involving
of a site against the seller for response costs relating toadon. Before considering appropriate inquiry responsibilities,
radiation from phosphogypsum wastes left on the site. Radothe four elements of CERCLA liability must be satisfied. Once
emanated from these radioactive wastes. The case points cagain, as with radon, they are not met.
that the “EPA has designated radionuclides as hazardousx1.6.4.2 Section 9604(a)(3)(B) of CERCLA prohibits re-
substances under § 9602(a) of CERCLA... . Additionally, the ..sponse actions involving a release or threat of release “from
EPA under 8 112 of the Clean Air Act ... list radionuclides as aproducts which are part of the structure of, and result in
hazardous air pollutant. Radon and its daughter products aposure within, residential buildings or business or commu-
considered radionuclides, which are defined'asy nuclide ity structures.” There are a number of cases dealing with
that emits radiation.” " Therefore, radon is a CERCLA hazard-asbestos that interpret this statutory language. One such case is
ous substance. Also, when discussing what constitutes a relegsgst United Methodist Church of Hyattsville versus United
of a hazardous substance under the statute, the statute is pl&fates Gypsum Cahat cites to other relevant cases.
that there is no quantitative requirement and that a release, w1 g 4.3 |InFirst United the church brought a private cost
broadly defined at 42 USC § 9601(22), aify amount consti-  1acovery action against the manufacturer of asbestos-

tutes a CERCLA release. containing acoustical plaster. In holding that the action was
X1.6.3.2 Liability under Superfund depends on severabarred by a state statute of repose (a certain time allowed by
factors, as noted in X1.1. Only one of four factors is the releasetatute for bringing litigation) and that CERCLA did not
or threatened release of a hazardous substance. The other thgggempt the state statute of repose, the court stated that
factors are) the site is a facility, 2) the defendant falls within  § 9604(a)(3)(B) of CERCLA “represents much more than a
at least one of four classes of potentially responsible partiegrocedural limitation on the President's authority; it is a
(PRPs), and3) the release or threatened releaseisedthe  substantive limitation of the breadth of CERCLA itsel.”
plaintiff (that can be the government or another private party)rherefore, the limitations of § 9604(a)(3) apply to private
to incur response costs. Further, response costs must not parties as well.
inconsistent with the National Contingency Plan (NC&)d X1.6.4.4 Citing to the legislative history, tHgrst United
must not be limited by § 9604()(3)nd, of course, there is N0 coyrt concluded, “[ijn view of this clear expression of Con-
need to raise the innocent purchaser defense and its approprigf@ssional intent, we wil[l] not expand CERCLA to encompass
met.
X1.6.3.3 Where radon from any source occurs in a building,
three of the liability elements under CERCLA are met. There i
a release of a hazardous substance, the building is a facility, :42,USC § 9604(2)(3) and (4pihphasis addgd _
and we can assume the defendant is a PRP. However, under élF% )‘(Tlg.growsmn has implications for asbestos and lead-based paint. See X1.6.4
USC § 9604(a)(3)(A), “[rlemedial actions taken in response t0 s This provision has implications for lead from lead pipes and solder. See
hazardous substances as they occur naturally are specificaly.6.5.

» 17 0One such case Birst United Methodist Church of Hyattsville versus United
excluded .from the NCP and are therefore not recovmﬂdble'States Gypsum Ca882 F.2d 862 (4th Cir. 1989), that cites to other relevant cases.
Amoco _Oll C(_)mpany VErsus Borden, lrﬁﬁg F.2d at 570. The 18 The same at 869; See al8850 Stevens Creek Associates versus Barclays
statute is plairt? Bank of California 915 F.2d 1355 (9th Cir. 1990).
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“In closing, we note that this interpretation of CERCLA fully comports with the
most fundamental guide to statutory construction—common sense. To extend
CERCLA'’s strict liability scheme to all past and present owners of buildings
containing asbestos as well as to all persons who manufactured, transported,
and installed asbestos products into buildings, would be to shift literally billions
of dollars of removal cost liability based on nothing more than an improvident
interpretation of a statute that Congress never intended to apply in this context.
[FN12] ... Certainly, if Congress had intended for CERCLA to address the
monumental asbestos problem, it would have said so more directly when it
passed SARA... .

FN12—It is for this reason, that Congress simply did not intend for CERCLA
to remedy the asbestos-removal problem, that we decline to follow the reason-
ing of Prudential, Knox and Covalt in rejecting First United’s preemption argu-
ment. Instead of recognizing the fact that CERCLA is out of context in this situa-
tion, these courts rejected similar attempts to invoke the statute by construing
CERCLA's key terms in a way to exclude asbestos-removal actions. Covalt, 860
F.2d [1434] at 1438-39 (defining“ environment” to exclude the interior of a work-
place); Knox, 690 F. Supp at 756-57 (defining “release” in terms of “spills” or
“disposal”); Prudential, [711 F. Supp 1244] at 1254-55 (defining “disposal” to
exclude the sale of a product for consumer use). We find this analysis unsatis-
factory because it runs the risk of unnecessarily restricting the scope of CER-
CLA merely to dispose of claims that the statute was never intended to encom-
pass in the first place. It is far better to simply acknowledge the inapplicability of
CERCLA to asbestos-removal claims than to restrict its operative terms.”

occurring radon, investigation of asbestos-containing materials
that are part of the structure of buildings should be included, if
at all, in the portion of this practice that deals with non-scope
issues. Note, however, if asbestos is disposed of on a site and,
therefore, is no longer part of the structure of a building, the
cleanup of the disposed asbestos is subject to Superfund
response actions. Likewise, if a building is sold with the
knowledge that it will be demolished, one court ruled that the
sale constitutes a disposal falling under CERCLA's liability
provisions!®

X1.6.5 Lead in Drinking Water and Lead-Based Paint

These hazards can be evaluated in terms of the exclusions of
42 USC § 9604(a)(3)(B) and (C), in an analysis similar to the
analysis applied above to radon and asbestos. While there is no
reported case law on these environmental issues as they relate
to Superfund, the statutory language seems clear that these
environmental hazards are not encompassed by Superfund’s
appropriate inquiry responsibilities. Note, however, like asbes-
ntgs, where there is a disposal of these substances on the site or

X1.6.4.5 Since asbestos that is a part of the structure of, a
results in exposure within, residential buildings or business o
community structures is excluded from CERCLA liability, it
should not be 'nV_EStlg"f‘ted_ pursuam o a parfcy’s Innocent s cp Holdings, Inc. versus Goldberg-Zoino & Associates,,Ifi69 F. Supp. 432
purchaser appropriate inquiry requirements. Like naturallyp.N.H. 1991).

jna facility, CERCLA liability may arise.
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X3.1 User Preparation environmental conditionsrequires expertise that can only

X3.1.1 Once a property is identified for which obtaining acome with training and experience. Selecting an unqualified or
Phase |IEnvironmental Site Assessmestbeing considered, inexperience@nvironmental professionab perform the work
certain information should be collected, if available, prior tomay present unnecessary risk. In the selection of a qualified
the selection of amnvironmental professionalhis informa-  environmental profession&b perform the work, consideration
tion should be provided to thenvironmental professional should be given to both the individual(s) conducting the Phase
selected to conduct the Phase I. The information includes: | and the firm (assuming the individual(s) works for a firm).

X3.1.1.1 The reason why the Phase | is required, ~ X3.2.2 Individua—Before retaining arenvironmental pro-
X3.1.1.2 The type property and type property transactionfessionato conduct a Phase I, the technical competence of the
for example, sale, purchase, exchange, etc., individual(s) retained to perform the required scope of services

X3.1.1.3 The complete and correct address for the property,q,1q e evaluated. Consideration should be given to the
(a map or other documentation showing property location an llowing:

boundaries is helpful), . o
X3.1.1.4 Whether or not there are any environmental liens X3.2.2.1 The formal educatlon.of the individual, o
on the property, oactivity and use limitationgsuch as a deed ~ X3.2.2.2 Any environmental site assessment training the
restriction), individual received in the classroom or in the field,
X3.1.1.5 Whether the value of the property has been re- X3.2.2.3 Length of time the individual has been conducting
duced below comparable properties due at least in part tPhase | Environmental Site Assessments,

environmental conditions associated with the property (the y35 5 4 Experience of the individual in performing the
environmental professionatill be concerned with the envi- scope of services required for the type of property

ronmental condition causing the value reduction), N Lo .
X3.1.1.6 The scope of services desired for the Phase | X3.2.2.5 Familiarity of the individual with the current

(including whether any parties to the property transaction may ractice E 1527, o
have a required standard scope of services on whether anyX3.2.2.6 Sample reports prepared by the individual,

considerations beyond the requirements of Practice E 1527 areX3.2.2.7 References who used the individual’s services.

to be considered), X3.2.3 Firm—Assuming the individual works for a firm,

X3.1.1.7 Identification of all parties who will rely on the ,nsigeration should be given to the following in the evalua-
Phase | report, tion process:

X3.1.1.8 Identificati f the sit tact and h th . . )
entiiication of fhe site confact and how fhe X3.2.3.1 Quality assurance/quality control used by the firm

contact can be reached, . . ; .
X3.1.1.9 Any special terms and conditions which must bel" the review of Phase | Environmental Site Assessments

agreed upon by thenvironmental professional conducted by individuals employed by the firm,

X3.1.1.10 Any other knowledge or experience with the X3.2.3.2 The firm’s internal risk management program to
property that may be pertinent to tlemvironmental profes- manage the risk associated with the conduct of Phase |
sional (for example, copies of any available prior environmen-Environmental Site Assessments,

tal site assessment reports, documents, correspondence, etcx3.2.3.3 The firm’s standard terms and conditions (includ-
concerning the property and its environmental condition).  jng any limitations to liability),

X3.2 Environmental Professional Selection X3.2.3.4 The firms errors and omissions (E&O) profes-

X3.2.1 Investigating past uses of a property and the sySional liability insurance policy (including the amount of

rounding area, which may result in identifyingcognized coverage, limits, deductibles, and exclusions).
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The American Society for Testing and Materials takes no position respecting the validity of any patent rights asserted in connection
with any item mentioned in this standard. Users of this standard are expressly advised that determination of the validity of any such
patent rights, and the risk of infringement of such rights, are entirely their own responsibility.

This standard is subject to revision at any time by the responsible technical committee and must be reviewed every five years and
if not revised, either reapproved or withdrawn. Your comments are invited either for revision of this standard or for additional standards
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technical committee, which you may attend. If you feel that your comments have not received a fair hearing you should make your
views known to the ASTM Committee on Standards, at the address shown below.

This standard is copyrighted by ASTM, 100 Barr Harbor Drive, PO Box C700, West Conshohocken, PA 19428-2959, United States.
Individual reprints (single or multiple copies) of this standard may be obtained by contacting ASTM at the above address or at
610-832-9585 (phone), 610-832-9555 (fax), or service@astm.org (e-mail); or through the ASTM website (www.astm.org).
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